UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 
ISSUED UNDER THE 
REGULATORY LAWS ADMINISTERED BY THE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 43 NO. 6 


PAGES 1707-2142 


NOVEMBER-DECEMBER 1984 





Compiled And Published By: 


Editor, Agriculture Decisions 
Hearing Clerk Unit 
Office Of Administrative Law Judges 
U.S. Department Of Agriculture 
Room 1079 South Building 


Washington, D.C. 20250 


Direct all inquiries regarding this publication 
to the address indicated above. 





PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seq.), the Animal Welfare 
Act (7 U.S.C. 2181 et seg.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1821 et seg.), 


the Horse Protection Act (15 U.S.C. 1821 et seg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricul- 
tural Commodites Act, 1980 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seq.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seg.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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PACA Docket No. RD-85-29. Denial Order 

Sun Wor tp INTERNATIONAL INC. a/t/a SUN WorLD v. AIRLINE BANANA 
Co. INc., Formerly: ArRLINE PropucEe Co. Inc. PACA Docket No. 
RD-85-36. Default Order. 

SUNSHINE PropucE EXCHANGE, INC. v. LANDMARK FARMS AND 
Propuce Inc. PACA Docket No. RD-85-48. Denial Order 

TANIMURA AND ANTLE v. GWENDOLYN V. CARELLO and ELAINE M. 
Pavia d/b/a Lake City WHOLESALE Foops & Propuce. PACA 
Docket No. RD-85-40. Default Order 

Tex-Cat Lanp Inc. v. Joe N. Russo and STaNn.tey Russo d/b/a STAN- 
LEY & JoE Russo. PACA Docket No. RD-85-23. Default Order 





LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


REPARATION DEFAULT DECISIONS ISSUED BY DONALD A. PAGE 
CAMPBELL, JUDICIAL OF FICER—Cont. 


Trex-Ca Lanp Inc. v. Joe N. Russo and Stantey Russo d/b/a StTan- 
LEY & Joe Russo. PACA Docket No. RD-85-23. Stay Order 

UI Group INc. v. CHRISTOPHER J. Simmons d/b/a GREATER AMERICAN 
Propuce Co. PACA Docket No. RD-85-22. Denial Order 

West CENTRAL Propuce, INc. v. J. RonNA M. HerRMEs d/b/a DAKINE 
Hers Farm. PACA Docket No. RD-84-434. Order Denying Motion 
to Reopen After Default 

West Coast Tomato Inc. v. Farr CHESTER TOMATO PACKERS INC. 
PACA Docket No. RD-85-31. Default Order 

Wysocki SAues Inc. v. ASIAN TRADING Company Ltp. PACA Docket 
No. RD-85-43. Default Order 

Wysocki SALEs INc. v. RONNIE ApAMs d/b/a C&R Propuce Co. PACA 
Docket No. RD-85-49. Default Order 

Yakima Fruit & Cop StoraGE Co. v. CHRISTOPHER J. SIMMONS d/b/a 
GREATER AMERICAN PropucEe Co. PACA Docket No. RD-85-21. De- 
fault Order 


PLANT QUARANTINE ACT 


AMERICAN AIRLINES, INCORPORATED. PQ Docket No. 15. Consent Deci- 
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In Re: Pyramip Packinc Co. INc., a corporation, Cat-Gem RalIsINs, 
INc., a corporation, KRoMBERG Bros. et al. AMA Docket No. 
F&V 989-1. Decided September 26, 1984. 


Dismissed without prejudice. 


Vergil L. Gerard, Fresno, California, for petitioner. 
Alexandra Maravel, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
ORDER DISMISSING PETITION WITHOUT PREJUDICE 


Upon consideration of Respondent’s Motion to Dismiss the First 
Amended Petition to which petitioners have not filed a response, 
the motion is granted for the reasons given in respondent’s sup- 
porting memorandum. 

Petitioners may have justiciable issues which may appropriately 
be considered in a proceeding under 7 U.S.C. § 608c(15)(A) but, if so, 
they are completely obfuscated by non-justiciable ones which 
appear to constitute petitioner’s many principal concerns. 

The first amended petition is, however, dismissed without preju- 
dice to allow petitioners a further opportunity to file a petition 
which addresses matters we are authorized by law to consider. 

[This Order became final November 5, 1984.—Ed.] 


In Re: SEquoiA ORANGE Co., Inc. AMA Docket No. F&V 910-6. De- 
cided October 26, 1984. 


Dismissed without prejudice. 


James A. Moody, Washington, D.C., for petitioner. 
Gregory Cooper, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING PETITION WITHOUT PREJUDICE 


The Petition here was filed May 23, 1984, under section 15(A) of 
the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 et 
seq.; 7 U.S.C. 608c(15\(A) in particular; “AMAA”) and the imple- 
menting regulations (7 CFR 900.50 through 900.71, § 900.52 in par- 
ticular). 

Petitioner seeks (1) a declaration that Petitioner’s marketing of 
certain lemons is not subject to marketing order volume limita- 
tions, (2) a modification of the marketing order to specifically ex- 
clude certain lemons marketed by Petitioner and (3) an exempiion 
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of Petitioner from any obligation under the Act or marketing order 
in connection with the handling of certain lemons. 

On June 22, 1984, Respondent filed a motion to dismiss the Peti- 
tion on the grounds that (1) the relief sought was essentially rule- 
making in character and not available under § 15(A) of the AMAA 
and (2) because the Petition does not substantially comply in form 
or content with the requirements of § 900.52 of the rules of practice 
(7 CFR 900.52). 

The Petitioner did not reply to the motion to dismiss. 

The Petition is essentially a broad-gauged narrative statement of 
generalized grievances, contentions and conclusions relating to 
marketing of some of Petitioner’s lemons. It literally constitutes a 
seminal pool into which Petitioner can dip, as it chooses, to raise a 
multitude of implicit issues. 

Essentially, Petitioner seems to contend that neither the AMAA 
nor the marketing order provisions properly apply to the market- 
ing of “canned lemons.” Respondent does not appear to disagree, in 
principle, with this. 

Petitioner contends that it is marketing “canned lemons” which 
are not, or should not be, subject to the marketing order. 

Respondent denies that Petitioner is marketing “canned lemons” 
and avers that they are merely fresh lemons wrapped in a piece of 
clear plastic (“shrink wrap”), and are subject to the marketing 
order the same as any other fresh lemon. 

While one can infer that issue as the core dispute, a trial of the 
issues based on such a broad-gauged narrative statement of gener- 
alized grievances, contentions and conclusions leaves the matter 
open-ended for Petitioner to raise almost any issue it desires and 
relate it to some statement, contention or allegation in the Peti- 
tion. 

Without clear and well defined issues, rulings on relevancy and 
materiality of evidence would be difficult. The outer boundaries of 
the proceedings could be under continual controversy and debate. 
The record may become unnecessarily long, confused and debata- 
ble, in an effort to reduce risk of legal error by exclusion of evi- 
dence that retrospectively may appear or, be made to appear, rele- 
vant and material. 

The ability to frame a hierarchy of clear and definable issues is 
essential to these proceedings. Control of the proceedings cannot be 
allowed to fall by default to Petitioner, by reason of vagueness, un- 
certainty and ambiguity in the Petition. Reviewing authorities 
would be hard put to separate the wheat from the chaff, the mate- 
rial from the immaterial. 
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In addition, Petitioner asks for a decision in the nature of a de- 
claratory judgment and a modification of the order provisions. Peti- 
tioner also requests that it be exempted from obligations applicable 
to others who market lemons. 

If the lemons as Petitioner describes are exempt from the Act 
and marketing order, no exemption is needed; if they are not, no 
exemption can be granted in a 15(A) proceeding. 

Petitioner cites no authority authorizing a decision in the nature 
of a declaratory judgment. 

A decision modifying the order “to specifically exclude canned 
lemons from volume regulations, by adding canned lemons to the 
list of exempt lemons contained in § 910.80” is rulemaking in char- 
acter and should have industry-wide participation. That is not pos- 
sible in this 15(A) proceeding. 

Respondent correctly argues that the Petition fails to state a 
cause of action under § 15(A) because it seeks rulemaking relief 
and also because it does not substantially comply in form or con- 
tent with the requirements of the applicable rules of practice (7 
CFR 900.52). 

It may be noted that Petitioner does not allege that any provi- 
sion of the marketing order is without statutory authority, nor does 
Petitioner allege that any provision of the marketing order is un- 
supported by substantial evidence in the rulemaking record upon 
which it is founded. 

Further, Petitioner does not allege detrimental application of a 
marketing order provision, e.g., assessment of administrative fees 
(7 CFR 910.40-910.43), or “prorate” or “allotment” calculations (7 
CFR 910.52-910.63), which could provide a factually based dispute 
to encompass these core issues. 

For these, and for the reasons and grounds set forth in Respond- 
ent’s memorandum of points and authorities in support of Respond- 
ent’s motion to dismiss, the motion should be granted. 

IT SHOULD BE AND HEREBY IS ORDERED that the Petition 
is dismissed without prejudice. 

[Order became final on December 4, 1984.] 
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In Re: SEQquoIA ORANGE Co., Inc. AWA Docket No. F&V 907-11. 
Decided December 18, 1984. 


Interim relief denied. 


James A. Moody, Washington, D.C., for petitioner. 
Gregory Cooper, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING INTERIM RELIEF 


Petitioner initiated this proceeding on November 9, 1984, by 
filing a petition pursuant to 7 U.S.C. § 608c(15)(A) seeking a deter- 
mination that the marketing order regulating the handling of 
navel oranges grown in Arizona and in designated parts of Califor- 
nia, 7 CFR Part 907 (1984), and certain obligations imposed there- 
under, are not in accordance with law. On November 28, 1984, peti- 
tioner filed an application for interim relief requesting that the 
supply control program under the marketing order be suspended 
pending the outcome of this proceeding. Respondent’s opposition 
was filed December 18, 1984. 

There is no provision for interim relief in the Agricultural Mar- 
keting Agreement Act of 1937, 7 U.S.C. § 601 et seg. In In re Moser 
Farm Dairy, Inc., 40 Agric. Dec. 1246, 1246-50 (1981), the Judicial 
Officer held that interim relief is not available to a milk handler 
who has filed a proceeding under § 8c(15)(A) of the Act. Since there 
is no rational basis for distinguishing between fruit and vegetable 
cases, on the one hand, and milk cases, on the other, the decision 
in Moser Farm Dairy is hereby extended to fruit and vegetable 
cases, and petitions for interim relief will no longer be considered 
(for the reasons set forth in Moser Farm Dairy). Accordingly, the 
Department should amend the rules of practices by deleting 7 CFR 
§ 900.70 relating to interim relief. 

If interim relief were available, the determination as to whether 
petitioner’s application should be granted would have been based 
on the criteria in Virginia Petroleum Jobbers Ass’n v. FPC, 259 
F.2d 921 (D.C. Cir. 1958), as modified in Washington Metropolitan 
Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 
1977). See In re Moser Farm Dairy, Inc., 40 Agric. Dec. 1246, 1250 
(1981). Under these criteria, petitioner has made a sufficient show- 
ing of irreparable injury, but petitioner has not raised legal issues 
substantial enough to justify interim relief. 

Moreover, other handlers and growers could be adversely affect- 
ed by suffering lower prices for their oranges, if petitioner were 
permitted to ship its oranges without restriction. Furthermore, the 
public interest could be harmed if the Order provisions were, in 
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effect, suddenly terminated by granting interim relief to petitioner 
and to other handlers who plan to file similar petitions under 
§ 8c(15\(A) of the Act. 

For the foregoing reasons, petitioner’s application for interim 
relief should be denied. As stated above, future applications for in- 
terim relief will be summarily denied. 


ORDER 


Petitioner’s application for interim relief is denied. 
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In Re: MicHagEt A. Lucas, D.V.M. VA Docket No. 30. Decided No- 
vember 7, 1984. 


Accreditation suspended—Failure to file vaccination certificates. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding instituted by the Acting Admin- 
istrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture, under the regulations promul- 
gated under the Animal Quarantine and Related Laws (21 U.S.C. 
§111 et seq.). The Acting Administrator (complainant) seeks to 
revoke respondent’s accreditation as a veterinarian authorized to 
perform official duties under State-Federal disease eradication pro- 
grams. 

On September 14, 1984, Administrative Law Judge William J. 
Weber issued an initial decision and order revoking respondent’s 
accreditation as a veterinarian authorized to perform official duties 
under State-Federal disease eradication programs for a period of 9 
months. 

On September 28, 1984, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).! The case was referred to the Judicial Officer for deci- 
sion on November 6, 1984. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult and oral argument 
would seem to serve no useful purpose. 

Based upon a careful consideration of the record, the initial deci- 
sion and order is adopted as the final decision and order in this 
case, except that the effective date of the order is changed in view 
of the appeal. Additional conclusions by the Judicial Officer follow 
Judge Weber’s conclusions. 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 





ANIMAL QUARANTINE AND RELATED LAWS 
Volume 43 Number 6 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the suspension of the re- 
spondent’s veterinarian accreditation for violation of the standards 
for accredited veterinarians (9 CFR § 161.2), hereinafter referred to 
as the standards, in accordance with the applicable Rules of Prac- 
tice (9 CFR § 162.1 et seg. and 7 CFR § 1.130 et seq.). 

This proceeding was initiated by a Complaint filed on March 29, 
1984, by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that on or about the date of March 18, 1981, March 
5, 1982, April 9, 1982, March 3, 1983, and April 26, 1983, respond- 
ent calfhood vaccinated a total of 37 animals with Brucella abortus 
vaccine and failed to distribute copies of the brucellosis calfhood 
vaccination certificates to the Minnesota Board of Animal Health 
within fourteen days of the vaccination in accordance with insruc- 
tions issued to him by the State Animal Health Official. 

On April 26, 1984, in response to the Complaint, respondent filed 
a letter which raised certain concerns he had with some of the poli- 
cies of the Livestock Sanitary Board in the State of Minnesota. In 
his letter, respondent failed to admit, deny, or otherwise respond to 
the allegations in the Complaint. In accordance with section 
1.136(c) of the Rules of Practice (7 CFR § 1.136(c)), such failure to 
deny, or otherwise respond to, the allegations contained in the 
Complaint is deemed, for purposes of this proceeding, an admission 
of said allegations. Respondent, in essence, did request an oral 
hearing to bring to light the problems he was having with certain 
policies of the Livestock Sanitary Board in the State of Minnesota. 
A hearing for such reason is not contemplated in the Rules of Prac- 
tice and, therefore, there being no basis for a hearing, the material 
facts alleged in the Complaint, which, in accordance with section 
1.136(c) of the Rules of Practice (7 CFR § 1.136(c)) are deemed ad- 
mitted, are adopted and set forth herein as the findings of fact, and 
this decision is issued pursuant to section 1.139 of the Rules of 
Practice (7 CFR § 1.139) applicable to this proceeding.* 


*7 CFR 1.139 in part provides that “. . . [i]f meritorious objections [to the pro- 
posed default decision] are not filed the Judge shall issue a decision without further 
procedure or hearing. . .” (emphasis added) 

This decision & Order is issued to comply with 7 CFR 1.139. In re Darrel Focken, 
___ Ag. Dec.____ (“‘Ruling on Certified Questions,” Sept. 5, 1984); In re Produce Bro- 
kers Inc., 41 Ag. Dec. 2247 (1982); In re Samuel Esposito, 38 Ag. Dec. 613, 665 (1979). 
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FINDINGS OF FACT 


1. Respondent, Michael A. Lucas, D.V.M., is an individual resid- 
ing at Route 2, Staples, Minnesota 56479. 

2. Respondent is now, and at all times material herein was, a 
doctor of Veterinary Medicine and an Accredited Veterinarian in 
the State of Minnesota under the provisions of the regulations of 
Title 9, Code of Federal Regulations, Parts 160-162. 

3. Respondent, on or about March 18, 1981, calfhood vaccinated 
at least two animals with Brucella abortus vaccine. Respondent 
failed to distribute a copy of the brucellosis calfhood vaccination 
certificate to the Minnesota Board of Animal Health within four- 
teen days of the vaccination in accordance with instructions issued 
to him by the State Animal Health Official. 

4. Respondent, on or about March 5, 1982, calfhood vaccinated at 
least twelve animals with Brucella abortus vaccine. Respondent 
failed to distribute a copy of the brucellosis calfhood vaccination 
certificates to the Minnesota Board of Animal Health within four- 
teen days of the vaccination in accordance with instructions issued 
to him by the State Animal Health Official. 

5. Respondent, on or about April 9, 1982, calfhood vaccinated at 
least eight animals with Brucella abortus vaccine. Respondent 
failed to distribute a copy of the brucellosis calfhood vaccination 
certificate to the Minnesota Board of Animal Health within four- 
teen days of the vaccination in accordance with instructions issued 
to him by the State Animal Health Official. 

6. Respondent, on or about March 3, 1983, calfhood vaccinated at 
least five animals with Brucella abortus vaccine. Respondent failed 
to distribute a copy of the brucellosis calfhood vaccination certifi- 
cate to the Minnesota Board of Animal Health within fourteen 
days of the vaccination in accordance with instructions issued to 
him by the State Animal Health Official. 

7. Respondent, on or about April 26, 1983, calfhood vaccinated at 
least ten animals with Brucella abortus vaccine. Respondent failed 
to distribute a copy of the brucellosis calfhood vaccination certifi- 
cate to the Minnesota Board of Animal Health within fourteen 
days of the vaccination in accordance with instructions issued to 
him by the State Animal Health Official. 


CONCLUSIONS 


By reason of the Findings of Fact set forth above, the respondent 
has violated paragraphs (b), (d), and (h) of the standards (9 CFR 
§§ 161.2(b), (d), and (h)). In his letter responding to the Depart- 
ment’s Complaint, respondent did not deny, or otherwise respond 
to, the allegations contained in said Complaint. Respondent’s expla- 
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nation that his actions were designed to bring some of the policies 
of the Livestock Sanitary Board in the State of Minnesota to the 
attention of USDA officials is unpersuasive. These alleged viola- 
tions occurred over a two year period in which Dr. Lucas was re- 
peatedly informed of the requirement to send copies of the brucel- 
losis calfhood vaccination certificate to the Minnesota Board of 
Animal Health. The actions of respondent in repeatedly failing to 
distribute copies of brucellosis calfhood vaccination certificates to 
the Minnesota Board of Animal Health within fourteen days as re- 
quired constitute serious violations of the Standards for Accredited 
Veterinarians (9 CFR § 161.2) and warrant the suspension of re- 
spondent’s veterinary accreditation. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal, in its entirety, states: 


This is a notice of appeal of V. A. Docket No. 30 for the 
following reason: 


1. I deny all allegations in paragraphs one to seven. 

I do desire to make an oral argument in this case. 

Respondent’s denial of the allegations in the complaint comes 
much too late. He was required by the regulations to make such a 
denial within 20 days after service of the complaint. 7 CFR 
§ 1.136(a). 

Respondent’s answer, filed within the 20-day time period, states 
in its entirety: 


I neither admit or deny any of the alleged facts in para- 
graphs I to VI. 


My actions are designed to bring to the attention of the 
USDA officials in Washington of some of the policies of 
the Livestock Sanitary Board in the State of Minnesota. 


These policies were discussed with Dr. Luchsinger, but he 
was too woodenheaded to understand or be concerned. 


A few of the Livestock Sanitary Board policies are as fol- 
ows: 


1. Deliberate spread of swine pseudo rabies. 
2. Deliberate spread of anaplasmosis. 


3. Advising practicing Veterinarians to ignore certain 
State regulations and then convincing the USDA in Wash- 
ington that it is proper to lift that veterinarians accredita- 
tion for doing the same. 


5. Ignoring directives of Federal Judges. 
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6. Giving permission to local sale barns to sell diseased 
animals over the objections of the sale barn veterinarian 
and the local State Veterinarian. 


It may be possible to work these problems out if a DVM 
with practice experience and an open mind will contact 
me. If a person with these qualifications cannot be found 
within the USDA we will have an oral hearing. 

Since respondent’s answer fails to deny the allegations of the 
complaint, and indicates that he wants only to raise issues extrane- 
ous to the complaint, Judge Weber’s issuance of the initial decision 
and order proposed by complainant was proper. 7 CFR §§ 1.136, 
1.139.2 

For the foregoing reasons, the following order should be issued. 


ORDER 


The veterinary accreditation of respondent Dr. Michael A. Lucas, 
under the provisions of the regulations in Title 9, Code of Federal 
Regulations, Parts 160-162, is hereby suspended for a period of 
nine (9) months. 

This order shall be effective 30 days after service on respondent. 


In Re: Douctas G. BurpEtrEe. AQ Docket No. 7. Decided November 
18, 1984. 


Civil penalty—Consent Decision. 


Andrea Bateman, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111, 120 and § 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Dr. Joseph E. Cowdin, respondent, 
violated the Act and regulations promulgated thereunder (9 CFR 


2 See In re Corbett Farms, Inc., 43 Agric. Dec._— (Nov. 1, 1984); In re Buzun, 43 
Agric. Dec.___ (June 13, 1984); In re Mayer, 43 Agric. Dec.___ (Apr. 12, 1984) (deci- 
sion as to respondent Doss), appeal dismissed, No. 84-4316 (5th Cir. July 25, 1984); 
In re Lambert, 43 Agric. Dec.__— (Jan. 4, 1984); In re Berhow, 42 Agric. Dec.__ 
(June 9, 1983); In re Rubel, 42 Agric. Dec.___ (June 2, 1983); In re Pastures, Inc., 39 
Agric. Dec. 395, 396-97 (1980); In re Seal, 39 Agric. Dec. 370, 371 (1980); In re Tho- 
maston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980). 
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§ 78.1 et seq.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Finding of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion as well as the reasons or bases thereof: 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with the proceeding. 


FINDINGS OF FACT 


1. Douglas Burdette, respondent, is an individual whose mailing 
address is Farmer and Stockman Auction Barn, P.O. Box 106, Clar- 
ence, Louisiana 71414. 

2. On or about January 27, 1983, the respondent moved one cow 
interstate from Bossier City, Louisiana, to Lufkin, Texas. 

3. On or about February 9, 1983, the respondent moved five cows 
interstate from Bossier City, Louisiana, to Lufkin, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of seven hundred fifty 
dollars ($750) which shall be payable to the, “Treasurer of the 
United States” by certified check or money order, and shall be for- 
warded to Andrea Bateman, Office of the General Counsel, Room 
2422 So. Bldg., United States Department of Agriculture, Washing- 
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ton, D.C. 20250, within (30) days from the effective date of this 
order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In Re: Fiy1nec Ticer Ling, Inc. AQ Docket No. 49. Decided Novem- 
ber 13, 1984. 


Civil penalty—Consent Decision. 


Jaru Ruley, for complainant. 
Julie Isen Sackman, Los Angeles, California, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Flying Tiger Line, Inc., respondent, vio- 
lated the Act and regulations promulgated thereunder (9 CFR 
§ 91.1 et seq.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Flying Tiger Line, Inc., respondent, is a corporation organized 
and incorporated in the state of Delaware with corporate headquar- 
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ters located at 7401 World Way West, P.O. Box 92935, Los Angeles, 
California 90009. 

2. On or about September 19, 1983, the respondent moved two 
horses from Rio de Janiero, Brazil, through Puerto Rico, to a port 
of embarkation at New York, New York. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Flying 
Tiger Line, Inc., such order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00). The respondent shall send a certified check or money 
order for $500.00 payable to the “Treasurer of the United States,” 
to Jaru Ruley, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, 
D.C., 20250, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In Re: Cuartes E. Smitu. AQ Docket No. 107. Decided November 
13, 1984. 


Order of Dismissal. 


Terry Medley, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown by complainant, the complaint that was 
filed herein against Charles E. Smith on October 5, 1984, is here- 
with dismissed. 
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In Re: Rocer Torr. AQ Docket No. 105. Decided November 16, 
1984. 


Dismissed without prejudice. 


Kris Ikejiri, for complainant. 
Mark D. Buckheit, West Union, Iowa, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown, complainant’s Motion filed on November 
15, 1984, is herewith granted, and the complaint that it filed in this 
proceeding is hereby dismissed without prejudice. 


In Re: Jack KettEy. AQ Docket No. 80. Decided November 20, 
1984. 


Dismissed. 


Kevin Theimann, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Judicial Officer. 
ORDER GRANTING NOTICE TO DISMISS 


For good cause shown, Complainant’s motion to dismiss the com- 
plaint, in this proceeding, is granted. 


In Re: Dr. Dane O. Petry. VA Docket No. 21. Decided November 
21, 1984. 


Objections to Notice and Petition Denied. 


Sally Lorang, for complainant. 
Earl Luna, Dallas, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER DENYING OBJECTIONS TO OFFICIAL NOTICE AND PETITION FOR 
RECONSIDERATION 


On October 30, 1984, complainant filed the Health Requirements 
Governing Admission of Livestock and Poultry into Colorado, 
8CCR1201-1, pursuant to the Judicial Officer’s request filed Octo- 
ber 29, 1984, which were referred to at the hearing (Tr. 233, origi- 
nally numbered page 31 of October 1, 1982, Hearing Transcript). 
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Respondent objects to the taking of official notice of this Colorado 
Quarantine Law on the grounds that the rules of practice do not 
authorize the Judicial Officer to take official notice of any docu- 
ment, and this document is superfluous. 

The rules of practice, which I participated in drafting, permit the 
Judicial Officer, as well as the Administrative Law Judges, to take 
official notice of appropriate documents. The rules of practice pro- 
vide, 7 CFR § 1.145(i): 


(i) Decision of the Judicial Officer on Appeal. A soon as 
practicable after the receipt of the record from the Hear- 
ing Clerk, or, in case oral argument was had, as soon as 
practicable thereafter, the Judicial Officer, upon the basis 
of and after due consideration of the record and any 
matter of which official notice is taken, shall rule on the 


appeal. 


Respondent would rewrite the latter half of the quoted sentence 
to read “upon the basis of and after due consideration of the record 
and any matter of which official notice was taken by the Adminis- 
trative Law Judge, shall rule on the appeal.’’ However, that is not 
how the rules of practice read, and it is not what was intended by 
the rules of practice. 

Since the testimony in this case adequately explains the routine 
Colorado quarantine requirements, respondent correctly argues 
that the Colorado Quarantine Law is superfluous. But official 
notice is, nonetheless, being taken of the Colorado Quarantine Law 
for the purpose of corroborating the uncontradicted testimony in 
this proceeding. 

Respondent argues that the evidence does not support numerous 
findings and conclusions by the Judicial Officer. I disagree. Re- 
spondent’s petition for reconsideration is denied for the reasons set 
forth in the decision filed herein on October 31, 1984. However, 
some of respondent’s contentions will be discussed briefly below. 
The paragraph numbers below correspond to the numbered para- 
graphs in respondent’s petition for reconsideration. 

1. Respondent argues that the “part of Finding number 11 on 
page 11 of the decision stating that the card test is 100% accurate 
if it shows a positive reaction is not supported by the weight of 
credible evidence.” However, Dr. Van Hooser testified (Tr. 1148): 


Q. Are you saying the card test is a hundred percent ac- 
curate? 


A. If it shows a positive reaction, yes, we say it is 100 per- 
cent accurate. 
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But we do not say that it picks up 100 percent of the re- 
actors in any given population of animals. 


Although Dr. Van Hooser testified that the discrepancy between 
c card test in the field and at the laboratory “can be either way” 
(Tr. 858), he further testified that he could only remember two in- 
stances, or perhaps a “few more,” out of “[wlell over 50,000” card 
tests that he was familiar with in his career (Tr. 859), where a posi- 
tive brucellosis card test in the field was found to be negative by 
the laboratory (Tr. 924-24A). Hence it is clear that, for all practical 
purposes, the card test is 100% accurate when it shows a positive 
reaction. 

With respect to the instances where Dr. Van Hooser observed a 
negative field test that was found to be positive in the laboratory, 
although Dr. Van Hooser initially stated that the number of such 
discrepancies was “more than a hundred” (Tr. 860, line 6), after 
giving the matter further thought, he stated on the same page of 
the transcript that “it might not even be a hundred” (Tr. 860, lines 
15-16), and in the following answer stated, “T’ll stand pat on a hun- 
dred, but beyond that I don’t know” (Tr. 860, lines 19-20). This em- 
phasizes that even where the field card test is negative, the chance 
that the laboratory will disagree is extremely small (less than 1 in 
500 instances). 

But it is not really important here how often the laboratory dif- 
fers with the field test when the field test is negative since the rel- 
evant issue here is how often the laboratory would have failed to 
detect the 25 to 40 positive tests detected by respondent in his Colo- 
rado tests, if respondent had submitted the proper blood samples to 
the laboratory (see Decision, at 70-71). As stated in the Decision, at 
71, it is not within the realm of reasonable statistical possibility 
that the Texas laboratory would have found only two positive re- 
sults showing brucellosis reactors, when respondent found at least 
25, unless respondent made a deliberate effort to withhold the posi- 
tive brucellosis reactor blood samples. 

3. Respondent erroneously argues that paragraph III of the com- 
plaint states that “the State of Colorado did not allow the card 
test” while “the evidence is to the contrary.”” However, paragraph 
III of the complaint states that Colorado did not allow the card test 
“in field testing cattle for brucellosis.’ 

As stated in the Decision, at 75, note 47, it would have been more 
precise to allege that Colorado did not allow the card test in 
“farm” testing cattle for brucellosis, since Colorado allowed official- 
ly approved livestock market veterinarians to use the card test at 
approved livestock markets in Colorado for animals being sold 
through approved markets, which is sometimes regarded as field 
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testing (Tr. 1201-02). However, as stated in the Decision, at 74-81, 
the complaint is adequate for the purposes of this administrative 
proceeding. 

9. Respondent contends, without a record citation, that Dr. 
Henry testified that respondent told Pope to contact the Colorado 
authorities. That is not true. Dr. Henry was merely repeating re- 
spondent’s unsworn, self-serving statement made to Dr. Henry. The 
Judicial Officer’s reasons for not giving any weight to respondent’s 
self-serving, unsworn statement to the effect that respondent told 
Pope to contact the Colorado authorities is set forth in the Deci- 
sion, at 85-88. 

17. Respondent argues that the “Judicial Officer erred in finding 
that Respondent must follow Colorado rules [relating to reporting 
diagnosed or suspected cases of diseases of livestock] even though 
he is not accredited in Colorado (Decision, p. 82).” However, the re- 
quirement as to the reporting of diagnosed or suspected cases of 
diseases of livestock is not a Colorado requirement—it is a national 
requirement. It is set forth in the Standards for Accredited Veteri- 
narians (9 CFR § 161.2(f)), quoted in the Decision, at 81. 

18. Respondent erroneously argues that the “Judicial Officer 
erred in inferring (Decision, p. 83 et seg.) that 9 CFR § 161.2(f) re- 
quires any particular form or manner of report or that such report 
be made personally.” No such inference was drawn by the Judicial 
Officer. 

Although no particular form or manner of report is required, 
there is at least a requirement that there be a report. Respondent 
did not make a report to anyone, in any form or manner, and he 
did not ask anyone to make the report for him (Decision, at 83-88). 
If respondent had designated his assistant or secretary to make the 
report, that would have been acceptable practice. But it would not 
be acceptable practice to ask a farmer or rancher for whom tests 
are made to make the report, for the reasons set forth in the Deci- 
sion, at 85. Moreover, the record is quite clear that respondent did 
not even request Pope to make the required report. 

For the foregoing reasons, and the reasons set forth in the Deci- 
sion, respondent’s petition for reconsideration should be denied. 


ORDER 


Official notice is taken of the Health Requirements Governing 
Admission of Livestock and Poultry into Colorado, 8CCR1201-1, 
filed by complainant on October 30, 1984, and discussed in the Ju- 
dicial Officer’s Second Order as to Colorado Quarantine Law filed 
October 31, 1984. 

Respondent’s petition for reconsideration is den‘ed. 
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The order originally filed herein shall be effective 30 days after 
service of the present order on respondent. 


In Re: Jopy ToMLINSON and KENNETH Brown d/b/a K.R. Brown 
Livestock Company. AQ Docket No. 47. Decided November 21, 
1984. 


Civil Penalty—Consent Decision. 


Sally Lorang, for complainant. 
John R. Winhover, Floresville, Texas, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Jody Tomlinson and Kenneth R. Brown 
d/b/a K.R. Brown Livestock Company, Respondents, violated the 
Act and regulations promulgated thereunder (9 CRF § 78.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, Respondents specifically admit that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “Prevailing party” in this pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
Respondents in connection with the proceeding. 
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FINDINGS OF FACT 


1. Respondent Jody Tomlinson is an individual whose mailing ad- 
dress is Box 142, Sutherland Springs, Texas 78161. 

2. Respondent Kenneth R. Brown, doing business as K.R. Brown 
Livestock Company, is an individual whose mailing address is P.O. 
Box 223, Floresville, Texas 78114. 

3. On or about June 4, 1983, the Respondents moved approxi- 
mately 346 cows from Laredo, Texas, to Otero County, New Mexico. 

4. On or about June 7, 1983, the Respondents moved approxi- 
mately 96 cows and three (3) bulls from Sutherland Springs, Texas, 
to Roswell, New Mexico. 

5. On or about June 12, 1983, the Respondents moved approxi- 
mately 46 cows and one (1) bull from Karnes City, Texas, to Ros- 
well, New Mexico. 


CONCLUSIONS 


The Respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


1. Respondents are each assessed a civil penalty of two thousand 
dollars ($2,000); however, twelve hundred and fifty dollars ($1,250) 
shall be held in abeyance and will not become due and payable: 

(a) For so long as Respondents shall each pay seven hundred 
and fifty dollars ($750.00) which shall be payable in the following 
manner. Respondents shall each send a certified check or money 
order for seven hundred and fifty dollars ($750.00), payable to the 
“Treasurer of the United States”, to Sally M. Lorang. Office of the 
General Counsel, Room 2422 South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within thirty (30) 
days from the effective date of this order; and 

(b) For as long as, within one year of the effective date of this 
Order, Respondents do not violate (as that term is defined in para- 
graph 2 infra) any provision of the Act of February 2, 1903, or reg- 
ulations issued thereunder. 

2. The term violate, as used in paragraph l(b) herein, means a 
violation found upon conviction (or upon affirmation of conviction, 
if appealed) or upon a final decision in a formal adjudicatory pro- 
ceeding before the Secretary (or upon affirmation of the Secretary’s 
decision, if appealed), and if it is found that there is any such viola- 
tion of any term of this Order, the remaining $1,250 held in abey- 
ance shall become due and payable immediately. This provision 





BILLY R. MCGREY INVESTORS CORP. 
Volume 43 Number 6 


shall not preclude the referral of any such violation to the United 
States Department of Justice for possible criminal or civil proceed- 
ings. 

3. This order shall become effective on the day upon which serv- 
ice of this Order is made upon the Respondents. 


In Re: Bitty R. McGrew Investors Corp. AQ Docket No. 104. De- 
cided December 5, 1984. 


Civil Penalty—Consent Decision. 


Jaru Ruley, for complainant. 
Charles A. Yeargan, Glenwood, Arizona, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Billy R. McGrew d/b/a/ Cattlemen’s 
Livestock Market, respondent, violated the Act and regulations 
promulgated thereunder (9 CFR §§ 78.1 et seq.). The parties have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
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§§ 504 et seq.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Billy R. McGrew Investors Corp., rather than Billy R. McGrew 
d/b/a Cattlemen’s Livestock Market, is the proper respondent in 
this matter. 

2. Billy R. McGrew Investors Corp. is an Arkansas corporation 
with a mailing address of Rt. 1, Box 24A, Glenwood, Arkansas 
71943. 

3. On or about November 16, 1983, the respondent moved at least 
sixteen cattle interstate from Idabel, Oklahoma, to Glenwood, Ar- 
kansas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Billy R. McGrew Investors Corp. is substituted for Billy R. 
McGrew d/b/a Cattlemen’s Livestock Market, as the respondent in 
this matter and is assessed a civil penalty of one thousand dollars 
($1,000) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Jaru Ruley, Office of the General Counsel, Room 2422, So. Bldg, 
United States Department of Agriculture, Washington, D.C. 20250 
within thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 
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In Re: NepraskaA BEEF Packers, INc. and ALAN CONNELL. AQ 
Docket No. 15. Decided October 29, 1984. 


Interstate certification lacking—Civil penalty. 


Jaru Ruley, for complainant. 
Michael V. Smith, Gordon, Nebraska, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding instituted by a complaint 
filed on December 1, 1983, by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Ag- 
riculture, seeking the assessment of civil penalties against the re- 
spondents under 21 U.S.C. §§111, 120, and 122. The complaint 
charged that respondents, on or about February 25, 1983, violated 
the statute by shipping interstate at least one cow from Ft. Pierre, 
South Dakota, to Gordon, Nebraska, that was not accompanied by 
a certificate or other document showing prescribed information as 
required by pertinent regulations (21 CFR §§71.18 and 
78.9(b)(3)(ii)). 

Respondents filed an answer on December 28, 1988, in which 
they admitted that on February 25, 1983, Alan Connell purchased 
cows from the Ft. Pierre Livestock Auction, Inc., in Ft. Pierre, 
South Dakota, and shipped them to Nebraska Beef Packers, Inc., 
but contended that any violation of the statute or the regulations 
was inadvertent and outside the scope of Respondent Alan Con- 
nell’s authority as cattle buyer for Nebraska Beef Packers, Inc. The 
answer also averred that the purchase and shipment of cows by Re- 
spondent Alan Connell was arranged and carried out without spe- 
cific or general authorization by any officer, director, or stockhold- 
er of Nebraska Beef Packers, Inc. The parties have stipulated, inter 
alia, that on or about February 25, 1983, Respondent Alan Connell, 
who was employed at the time as a cattle buyer by Respondent Ne- 
braska Beef Packers, Inc., purchased 135 cows and 20 bulls at the 
Ft. Pierre Livestock Auction, Inc., Ft. Pierre, South Dakota, and 
that on that same date, Vanderheiden Truck Line, Platte, South 
Dakota, was hired by Respondent Connell to transport, and did 
transport, the purchased cattle to Gordon, Nebraska. 

Oral hearing was held before the undersigned Administrative 
Law Judge on July 18, 1984 in Rushville, Nebraska. Complainant 
was represented by Thomas E. Bundy, Esq., and Jaru Ruley, Esq., 
Office of the General Counsel, U.S. Department of Agriculture, 
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Washington, D.C. Respondents were represented by Michael V. 
Smith, Esq., Gordon, Nebraska. Briefing was completed on October 
15, 1984. 

Upon consideration of the evidence of record and the briefs and 
arguments submitted on behalf of the parties, an order is being en- 
tered assessing civil penalties against Respondent Nebraska Beef 
Packers, Inc., in the amount of $1,000.00, and against Respondent 
Alan Connell in the amount of $500.00. 


RULING ON MOTION TO TAKE OFFICIAL NOTICE 


At the time it filed a Response and Rebuttal to Respondent’s 
Brief, complainant moved that official notice be taken of drawings 
of Nebraska Beef’s plant and the pen plan of the pens within the 
premises of its slaughtering establishment. 

This motion is denied. 

The drawings are virtually illegible and would require a sponsor- 
ing witness to explain their details. 

Furthermore, the proposed exhibits have been offered in support 
of complainant’s position that the holding pens at the feedlot 
where cattle were unloaded are not part of the premises of Nebras- 
ka Beef’s slaughtering establishment. Such evidence would be 
unduly repetitive in light of the testimony by Nebraska Beef’s 
plant manager that the feedlot is ‘across the road and down the 
road about a third of a mile” from the plant. (Testimony of Clifford 
Allen, Transcript 147). 


FINDINGS OF FACT 


1. Respondent Nebraska Beef Packers, Inc., hereinafter called 
Nebraska Beef, is a corporation incorporated under the laws of the 
State of Nebraska and having its principal place of business at 
Gordon, Nebraska 69343. 

2. Nebraska Beef Packers, Inc., is a recognized slaughtering es- 
tablishment pursuant to section 304.2(b) of Title 9 of the Code of 
Federal Regulations (9 CFR § 304.2(b)). 

3. Respondent Alan Connell is an individual whose mailing ad- 
dress is Route 1, Whitney, Nebraska 69367. 

4. Alan Connell is now, and was on February 25, 1983, employed 
by Nebraska Beef as a cattle-buyer. 

5. On February 15, 1983, Nebraska compliance officer Walter 
Waddell visited the offices of Nebraska Beef Packers, Inc., to ex- 
plain new regulations which became effective on January 12, 1983. 
Mr. Waddell instructed Mr. Rudy Stanko, owner; Mr. Clifford 
Allen, plant manager; and Mr. Ray Barth, feedlot foreman, all of 
Nebraska Beef, that under the new regulations, all cattle moving 
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from a market in a Class A state to the feedlot of Nebraska Beef 
would need a health certificate showing they were tested prior to 
movement, but there would be no such restriction if the cattle went 
directly to the packing plant at Gordon, Nebraska. 

6. On February 25, 1983, respondent Alan Connell purchased 155 
cattle at Ft. Pierre Livestock Auction, Ft. Pierre, South Dakota, for 
Respondent Nebraska Beef. 

7. On February 25, 1983, Respondent Alan Connell paid Ft. 
Pierre Livestock Auction for 130 cows by signing a check drawn on 
the account of Respondent Nebraska Beef. 

8. On or about February 25, 1983, Respondent Alan Connell hired 
Vanderheiden Truck Line, Platte, South Dakota, to transport the 
155 cattle purchased that day from the Ft. Pierre Livestock Auc- 
tion, Ft. Pierre, South Dakota, to Gordon, Nebraska. 

9. On February 25 and 26, 1983, Vanderheiden Truck Line trans- 
ported 155 cattle from the Ft. Pierre Livestock Auction, and deliv- 
ered and unloaded them at holding pens at a feedlot at Gordon, Ne- 
braska, which is not a “quarantined feedlot” and is ‘across the 
road and down the road about a third of a mile” from Nebraska 
Beef’s plant. 

10. It was the usual and customary practice of Respondent Ne- 
braska Beef to deliver and unload all cattle purchased for them at 
holding pens in the feedlot, regardless of the purpose for which the 
cattle are purchased, unless there was space for the slaughter ani- 
mals at the packing plant. 

11. On February 25, 1983, Respondent Alan Connell had fifteen 
(15) cows brucellosis tested at the Ft. Pierre Livestock Auction. 

12. On February 25, 1983, respondent received health certificate 
number 46-734411 for the 15 cows which had been brucellosis 
tested that day. The health certificate accompanied a load of cattle 
composed of the 15 brucellosis tested cows for breeding and 35 addi- 
tional non-brucellosis tested cows for slaughter. 

13. One or more of the remaining 140 cattle was over twenty-four 
months of age, did not go directly to a recognized slaughtering es- 
tablishment or to a quarantined feedlot, and was transported inter- 
state from Ft. Pierre, South Dakota, to Gordon, Nebraska, without 
being accompanied by a health certificate and other documents 
containing information prescribed by pertinent regulations. 

14. On February 28, 1983, fifty (50) of 155 animals purchased 
from the Ft. Pierre Livestock Auction were brucellosis tested at the 
feedlot/holding pens because all of them were not going to slaugh- 
ter. When 3 suspects showed up out of the 50 animals that were 
brucellosis tested on or about February 28, 1983, the remaining 47 
animals were sent to slaughter. 
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15. None of the 15 cows which were brucellosis tested at the Ft. 
Pierre Livestock Auction on February 25, 1983, for Nebraska Beef, 
were in the group of 50 cows tested at the Gordon, Nebraska, feed- 
lot/holding pens on February 28, 1983. 

16. Brucellosis is an infectious, contagious, and communicable 
disease of cattle which is also a suspected cause of undulent fever 
in humans who come in contact with the diseased animals. 

17. The regulations found at Title 9, Code of Federal Regulations, 
Part 78, are an integral and significant part of the Federal and 
State cooperative efforts to control and eradicate brucellosis. Under 
these regulations, the States of South Dakota and Nebraska are 
categorized as Class A States and cows over two years of age may 
not be moved interstate between Class A States unless tested for 
brucellosis prior to their movement, or unless being moved for im- 
mediate slaughter or to quarantined feedlots (9 CFR § 78.9(b) and 
§ 78.20). 

18. The past history of Respondent Nebraska Beef shows that on 
October 30, 1979, it pled guilty to criminal charges of knowingly 
and unlawfully moving interstate 62 brucellosis exposed cattle and 
11 brucellosis reactor cattle from Ft. Pierre, South Dakota, to 


Gordon, Nebraska, other than directly to a quarantined feedlot or 
to a slaughtering establishment operating under the provisions of 
the Federal Meat Inspection Act (21 U.S.C. §§ 601 et seq.), or direct- 
ly to a specifically approved slaughtering establishment. Respond- 
ent was convicted of those charges and fined $700.00. 


PERTINENT STATUTORY PROVISIONS AND REGULATIONS 


21 U.S.C. § 122: 
Any person, company, or corporation knowingly violating 
the provisions of this Act or the orders or regulations 
made in pursuance thereof shall be guilty of a misdemean- 
or, and on conviction shall be punished by a fine of not 
less than one hundred dollars nor more than five thousand 
dollars, or by imprisonment not more than one year, or by 
both such fine and imprisonment. Any person, company, 
or corporation violating such provisions, orders, or regula- 
tions may be assessed a civil penalty by the Secretary of 
Agriculture of not more than one thousand dollars. The 
Secretary may issue an order assessing such civil penalty 
only after notice and an opportunity for an agency hearing 
on the record. Such order shall be treated as a final order 
reviewable under chapter 158 of title 28, United States 
Code [28 U.S.C. §§ 2341 et seg.]. The validity of such order 
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may not be reviewed in an action to collect such civil pen- 
alty. 


9 CFR § 78.9: 
Cattle from herds not known to be affected with brucello- 
sis must be moved interstate in compliance with § 71.18 of 
this subchapter, except where specifically exempt, and 
then only as follows: 


* * * 


(b) Class A States. If such cattle originate in a Class A 
State and are non-vaccinates under 18 months of age, or 
are official calfhood vaccinates of the beef breeds under 24 
months of age, or are official calfhood vaccinates of the 
dairy breeds under 20 months of age, unless they are par- 
turient or postparturient, may be moved interstate with- 
out being tested for brucellosis. If such cattle originate in a 
Class A State and are non-vaccinates over 18 months of 
age, are official calfhood vaccinates of the beef breeds over 
24 months of age, are official calfhood vaccinates of the 
dairy breeds over 20 months of age, or if they are parturi- 
ent or postparturient, they may only be moved interstate 
from such area under the conditions specified below: 


(1) Movement for immediate slaughter. 


* * * 


(2) Movement to quarantine feedlots. 


* * * 


(3) Movement other than in accordance with para- 
graphs (6X1) and (2) of this section. Such cattle 
may be moved interstate other than in accordance 
with paragraphs (b)(1) and (2) of this section only 
if: 


* * * 


(ii) Such cattle are subjected to an official test 
for brucellosis and found negative for brucellosis 
within 30 days prior to such interstate movement, 
and accompanied interstate by a certificate, and 
the certificate shows in addition to items required 
under § 78.1(n), the test dates and results of the of- 
ficial brucellosis tests; or 
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9 CFR § 78.20 State/Area Classifications. 


* * * 


(b) Class A. Arizona, California, Colorado, Idaho, Illinois, 
Indiana, Iowa, Massachusetts, Minnesota, Montana, Ne- 
braska, New Jersey, New Mexico, North Carolina, Ohio, 
Oregon, Pennsylvania, South Carolina, South Dakota, Vir- 
ginia, Washington, West Virginia, Wisconsin, Wyoming, 
and Puerto Rico (emphasis added). 


CONCLUSIONS 


On February 25 and 26, 1983, Respondent Alan Connell, as an 
employee of Respondent Nebraska Beef, caused one cow or more to 
be moved interstate in violation of the laws and regulations de- 
signed to control the spread of the infectious disease, brucellosis, 
among cattle. Thereby, both Respondent Alan Connell and his em- 
ployer, Respondent Nebraska Beef, violated pertinent statutory 
provisions and regulations for which civil penalties should be as- 
sessed against Respondent Alan Connell in the amount of five hun- 
dred dollars ($500.00), and against Respondent Nebraska Beef in 
the amount of one thousand dollars ($1,000.00). 


DISCUSSION 


A. The Violations 

On February 25, 1983, Respondent Alan Connell, in his capacity 
as an order buyer for Respondent Nebraska Beef Packers, Inc., pur- 
chased 135 cows and 20 bulls at the Ft. Pierre Auction, Ft. Pierre, 
South Dakota. Mr. Connell had been an order buyer for Nebraska 
Beef for at least one month, although he had been a farmer and a 
rancher since 1972 and had grown up on a farm and ranch. As part 
of his responsibilities as a cattle-buyer for Nebraska Beef, Alan 
Connell made arrangements with the Vanderheiden Truck Line, 
Platte, South Dakota, to transport the 155 cattle from the livestock 
auction to Gordon, Nebraska. 

Vanderheiden Truck Line used two trucks to transport the cattle 
in three loads from Ft. Pierre, South Dakota, to Gordon, Nebraska, 
for Nebraska Beef. The testimony of Alan Connell establishes that 
although the first driver left the Ft. Pierre Auction prior to being 
given final instructions, those instructions would have been for the 
cattle to be delivered and unloaded at the feedlot. Respondent Alan 
Connell stated in his testimony that he makes up envelopes which 
include instructions as to what groups of cattle are to be loaded to- 
gether and to where the cattle are to be delivered. Envelopes com- 
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pleted by Respondent Connell, and left at the Ft. Pierre Auction on 
February 25, 1983, for the last two truckloads instructed the driv- 
ers to deliver the animals to the feedlot at Gordon, Nebraska. Re- 
spondent Connell testified that although he hadn’t told the driver 
of the first load of cattle where to take the cattle, the driver knew 
that everything going to Gordon goes to the holding pens at the 
feedlot. 

On February 25, 1983, while the sale was still in progress at the 
Ft. Pierre Auction, Respondent Alan Connell instructed the veteri- 
narian at the sale to brucellosis test some of the cattle. Fred 
Beeman, D.V.M., brucellosis tested fifteen cows, all of which were 
negative for brucellosis. Using the results of this test, Official 
Health Certificate number 46-734411 was prepared and signed by 
Robert Shay, D.V.M., an accredited veterinarian, covering the fif- 
teen cows which had brucellosis tested negative. That health certif- 
icate also had the words ‘35 hd. of cows for slaughter” written on 
it. These 35 cows had not been brucellosis tested but had been 
added to the health certificate because they were on the same 
truck with the 15 that had been brucellosis tested. 

On February 28, 1983, the Monday following the purchase and 
transportation of the 155 cattle in question, those same cattle were 
still at the feedlot’s holding pens at Gordon, Nebraska, where they 
had been delivered and unloaded. Respondent Connell separated 
fifty of that number and had them brucellosis tested by Dr. 
Metzger, D.V.M. The records show that the fifty animals were all 
adults, over twenty-four months of age, and that none of them were 
among the fifteen cows that had been brucellosis tested February 
25, 1983, at the Ft. Pierre Auction. The identification numbers of 
the fifty were different from the identification numbers of the fif- 
teen. Respondent Connell wanted to have these fifty cattle drop 
calves rather than send them directly to slaughter. Only after 
three of these cattle tested positive to brucellosis did respondent 
send 47 of them to slaughter. The three that had tested positive for 
brucellosis were retested March 21, 1983, at which time they were 
classified as reactors, and subsequently sent to slaughter. 

This points up the dangers of not brucellosis testing all cattle 
that are moving interstate to other than immediate slaughter or a 
quarantined feedlot. The three cattle that tested positive for brucel- 
losis on February 28, 1983, had mingled with other cattle not in- 
tended for immediate slaughter before being sorted out, along with 
47 other cattle, for brucellosis testing. In point of fact, the fifty 
cattle, including the three that tested positive, were tested because 
they were going to other than slaughter. This is one way in which 
brucellosis can be spread to other farms, counties, and states. This 
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is especially true in light of testimony that animals tested at Re- 
spondent Nebraska Beef’s feedlot are often tested for resale. In this 
instance there is, fortunately, no evidence that brucellosis was 
spread. However, Respondents’ non-compliance with the regula- 
tions could have caused cattle not going to slaughter to have been 
exposed to cattle infected with brucellosis. 

Mr. Clifford Allen, plant manager for Nebraska Beef, testified 
that Respondent Connell was a buyer for Respondent Nebraska 
Beef. The testimony of Alan Connell also discloses that starting at 
least in January 1983 and continuing up to July 18, 1984, the hear- 
ing date in this matter, he was employed by Respondent Nebraska 
Beef as a cattle buyer. As such, his purchases of cattle and the ar- 
rangements he made for their testing and transportation were all 
matters within the scope of his duties as an employee of Nebraska 
Beef. 

It has generally been held that a corporation can be held liable 
for “the criminal acts of its officers, agents, and employees commit- 
ted within the scope of their employment and for the benefit of the 
corporation.” U.S. v. Richmond, 700 F.2d 1183, 1195, Fn. 7 (8th Cir. 
1983). See also Whaley and Groover, 35 Agric. Dec. 1519, 1525-1526 
(1976). A cattle buyer, such as Respondent Connell, travels from 
sale barn to auction, usually covering a predetermined area which 
he is responsible for. It is not uncommon for a cattle buyer to be 
away from his home establishment for days at a time. The nature 
of his employment and the fact that generally he is not in constant 
contact with his employer, requires that he make many decisions 
concerning purchasing and shipping cattle. In fact, testimony es- 
tablished that Respondent Connell had purchased animals and 
made arrangements for their transportation to his employer on a 
number of prior occasions. Respondent Connell was hired to pur- 
chase cattle at sales outside the State of Nebraska and then make 
the complete arrangement for the shipment of purchased cattle to 
his employer Nebraska Beef in Gordon, Nebraska. The fact that 
Nebraska Beef was unaware of the specific details of the shipping 
arrangements Connell made on its behalf does not excuse the cor- 
poration from responsibility for compliance with pertinent Depart- 
mental regulations. See, e.g., Arrow Meat Company v. Freeman, 261 
F.Supp. 622, 625 (D. Oregon 1966), where the court found that em- 
ployees acted within the scope of their employment when they vio- 
lated meat grading regulations while performing work for which 
they were employed, and employer’s lack of knowledge of their 
wrongdoing at the time of its commission was not a defense. 

Additionally, the acts of purchasing cattle and making the neces- 
sary arrangements to have them transported to the feedlot in 
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Gordon, Nebraska, even meets the requirement in cases where a 
corporation is made responsible for the criminal acts of its agents, 
“that the agent be performing acts of the kind which he is author- 
ized to perform, and those acts must be motivated—at least in 
part—by an intent to benefit the corporation.” United States v. 
Cincotta, 689 F.2d 238, 241-242 (lst Cir. 1982). This is especially 
true in view of testimony by Respondent Alan Connell and by Clif- 
ford Allen that all cattle purchased for Respondent Nebraska Beef 
were delivered and unloaded at the feedlot, regardless of the pur- 
pose for which they were purchased. Respondent Connell was car- 
rying out the duties of his employment as he had done in the past. 
The actions which led to the violation of the regulation were done 
for Respondent Connell’s employer. His failure to obtain a health 
certificate, with the prescribed information, to accompany this 
shipment of cattle, was an omission committed while carrying out 
responsibilities within the scope of Respondent Connell’s employ- 
ment and subjects the corporation to liability. 

The relationship involved here between the respondents is one 
where Respondent Nebraska Beef employed Respondent Alan Con- 
nell, and others similarly employed as cattle-buyers, as an exten- 
sion of itself. 

In deciding whether a manufacturer who employed another to 
manufacture and distribute its product, in its name, was responsi- 
ble for a criminal violation committed by its agents in carrying out 
its assignment, the Seventh Circuit in United States v. Parfait 
Powder Puff Co., 163 F.2d 1008, 1009 (7th Cir. 1947), cert. denied, 
332 U.S. 851 (1948), held that a principal could not “avail himself of 
the acts of’ its agent, “without incurring the criminal penalty im- 
posed by the statute.” The Court went on to explain that: 


The liability was not incurred because defendent con- 
sciously participated in the wrongful act, but because the 
instrumentality which it employed, acting within the 
powers which the parties had mutually agreed should be 
lodged in it, violated the law. The act of the instrumentali- 
ty is controlled in the interest of public policy by imputing 
the act to its creator and imposing penalties upon the 
latter. New York Central and Hudson River Railroad Com- 
nd v. United States, 212 U.S. 481, 27 S.Ct. 304, 53 L.Ed. 
13. 


Furthermore, the officers of Nebraska Beef were specifically in- 
structed concerning the requirement imposed by the regulations 
that became effective on January 12, 1983. Those instructions came 
ten days prior to these violations and the corporate respondent had 
a positive duty to instruct and control its new buyer to assure com- 
pliance with the new regulations. 
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In the instant case, holding Respondent Nebraska Beef responsi- 
ble and, therefore, liable, for the violation committed by Respond- 
ent Alan Connell, is proper and in the interest of public policy. 

Respondents’ arguments that they cannot have violated the Act 
because actions and derelictions were not done “knowingly,” are 
unpersuasive. The term “knowingly” only appears in that sentence 
of 21 U.S.C. § 122 that pertains to criminal prosecution. The sen- 
tence that applies to the administrative imposition of civil penal- 
ties does not specify this requirement. The presence of a word in 
one provision of a statute and its absence in another provision “is 
an argument against reading it as implied” United States v. Atchi- 
son; T. & S.F. Ry Co., 220 US. 37, 44, per Justice Holmes. 


B. Sanctions 

Title 21 of the United States Code, § 122, provides for assessment 
of civil penalties for the violation of regulations published pursuant 
to authority granted to the Secretary of Agriculture in sections 111 
and 120 of Title 21 of the United States Code. 

Title 21 of the United States Code, §§ 111 and 120, authorizes the 
Secretary of Agriculture to “validly issue regulations governing the 
interstate transportation of animals from any place where commu- 
nicable disease exists or where he may have reason to believe it 
exists.”” Pedersen v. Benson, 255 F.2d 524, at 529 (D.C. Cir. 1958). 
The Secretary issued regulations, thereunder, governing the inter- 
state transportation of cattle from herds not known to be affected 
with brucellosis from what the Department has classified as Class 
A states. South Dakota has been designated as a Class A state. 
Title 9 of the Code of Federal Regulations, § 78.9(b)(3), requires that 
such cattle originating in a Class A state and moving other than 
for immediate slaughter directly to a recognized slaughtering es- 
tablishment or directly to a quarantined feedlot may be moved 
interstate only if, under the circumstances of the movement in 
question, the cattle are subjected to an official test for brucellosis 
and found negative for brucellosis within 30 days prior to their 
interstate movement, and accompanied interstate by a certificate, 
and the certificate shows in addition to items required under 
§ 78.1(n), the test dates and results of the official brucellosis test. 
Section 71.18 of the regulations (9 CFR § 71.18), requires that the 
cattle involved in this movement, two years of age or over, be ac- 
companied by an owner’s or shipper’s statement, or another docu- 
ment containing prescribed information. 

The complaint issued in this case charges that respondent 
shipped at least one cow twenty-four months of age interstate from 
South Dakota to Nebraska without being accompanied by a certifi- 
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cate showing prescribed information. It has been established 
through testimony of Nebraska compliance officer Walter Waddell 
and Respondent Alan Connell that on or about February 25, 1983, 
respondents shipped 155 cattle interstate from South Dakota to Ne- 
braska; that most of the cattle were over 24 months of age; that the 
shipment was accompanied by a health certificate covering 15 cows 
which had been brucellosis tested and 35 cows which had not been 
brucellosis tested; and that the cattle were transported to holding 
pens in the feedlot at Gordon, Nebraska, and not to the plant itself. 
The health certificate accompanying the shipment listed identifica- 
tion numbers for 13 of the 15 animals which had been brucellosis 
tested; two identification numbers were inadvertently omitted by 
the testing veterinarian at the Ft. Pierre Auction. Therefore, one 
hundred forty cattle moved interstate without health certificates 
listing identification numbers for the individual animals. The com- 
plaint charges that at least one of the cattle was over twenty-four 
months of age and therefore required to be accompanied interstate 
by a certificate. 

The evidence further shows that on February 28, 1983, fifty of 
these cattle were brucellosis tested at the feedlot in Gordon, Ne- 
braska. Three of the cattle tested positive for brucellosis and were 
subsequently retested and designated as reactors. Had these ani- 
mals been brucellosis tested at the Ft. Pierre Auction and accompa- 
nied interstate by a certificate listing the individual identification 
numbers, the disease would have been identified prior to the cattle 
moving interstate. Actions such as respondents in not having 
health certificates or other documents with the prescribed informa- 
tion accompany the shipment, undermine the efforts of the Depart- 
ment to trace back to the herd of origin of cattle that are found to 
be affected with or exposed to brucellosis. Such action, or lack of 
action, impedes the efforts of the Department to eliminate or pre- 
vent the further spread of disease in the United States. It is 
through non-compliance such as this that livestock diseases such as 
brucellosis may be spread and cause economic losses to the nation 
and individual livestock owners. Brucellosis, a bacterial disease, 
can cause, among other things, abortion, a drop in milk production, 
and a loss of weight gain in some cattle. A result of this would be a 
decrease in the healthy cattle in the United States and, conse- 
quently, an increase in the price of cattle products. Furthermore, 
brucellosis is a threat to public health because human beings may 
develop undulant fever from the disease. 

The U.S. Department of Agriculture has spent millions of dollars 
annually to implement and administer the brucellosis control and 
eradication program. In order for it to successfully control and 
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eradicate brucellosis, it must have the cooperation and compliance 
of everyone in the industry, including livestock owners, truckers, 
cattle buyers, and slaughtering establishments. 

The two major objectives of 21 U.S.C. § 122 in assessing civil pen- 
alties for violations of these regulations, are compliance and deter- 
rence. In an administrative proceeding, deterrence of others, not 
punishment of a particular respondent, is a primary goal. In re 
Indian Slaughtering Co., 35 Agric. Dec. 1822, 1831 (1976). Total 
compliance with the regulations contained in Part 78 of Title 9 of 
the Code of Federal Regulations is needed for the protection of the 
entire livestock industry. It only takes one incident of noncompli- 
ance, allowing a diseased cow to be transported interstate and 
become mixed with healthy cattle at auctions and unquarantined 
feedlots for a most contagious disease to spread from state to state. 

In sum, the sanction should be adequate to deter the respondent 
and others from future violations, thus assuring future compliance. 

The evidence established at the hearing in this matter reflects 
that the sanctions requested by complainant are appropriate and 
fully warranted. While this is Mr. Connell’s first known violation 
of the regulations, testimony disclosed that he has been in the busi- 
ness since 1972 and was aware that changes were being made in 
the regulations. The civil penalty of $500.00 requested by the com- 
plainant is found to be appropriate and fully warranted, and shall, 
therefore, be assessed. 

Complainant has requested that a civil penalty of $1,000.00 be as- 
sessed against the corporation, Respondent Nebraska Beef. Re- 
spondent Alan Connell was and still is a cattle buyer for Respond- 
ent Nebraska Beef. Testimony of Walter Waddell and Clifford 
Allen pointed out that Walter Waddell, Nebraska compliance offi- 
cer, had spoken with Ralph Stanko, owner; Clifford Allen, plant 
manager; and Ray Barth, feedlot foreman; all of Nebraska Beef, at 
least ten days prior to the violation in this matter. At that time, 
Mr. Waddell discussed the recent changes in the applicable regula- 
tions and specifically pointed out that an interstate movement to 
their feedlot would require that animals be brucellosis tested and 
accompanied by a certificate. Furthermore, Respondent Nebraska 
Beef pled guilty to a similar criminal violation in 1979 and was 
fined $700.00. Under these circumstances, a civil penalty of 
$1,000.00 is appropriate and shall be assessed against Respondent 
Nebraska Beef. 


ORDER 


Respondents Nebraska Beef Packers, Inc., and Alan Conne!! are 
assessed civil penalties of $1,000.00 and $500.00, respectively. These 
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civil penalties shall be payable to the Treasurer of the United 
States by certified check or money order, and shall be forwarded to 
Jaru Ruley, Office of the General Counsel, Room 2422-South Build- 
ing, United States Department of Agriculture, Washington, D. C. 
20250, within thirty (30) days from the effective date of this order. 

This order shall be final and effective thirty (30) days after the 
date of service of this order on the respondents unless there is an 
appeal to the Judicial Officer pursuant to section 1.145 of the appli- 
cable Rules of Practice (7 CFR § 1.145). 

[Decision and Order became final and effective on December 10, 
1984.] 


In Re: Perret’s Darry and MicHaEt E. Perret. AQ Docket No. 70. 
Decided October 18, 1984. 


Interstate certification lacking. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative proceeding for the assessment of civil 
penalties for violations of the regulations governing the interstate 
movement of cattle because of brucellosis (9 CFR §§ 78.1 et seq.), 
hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 9 CFR §§ 70.1 et seg. and 7 CFR §§ 1.130 et seq. 
These regulations were promulgated pursuant to the Act of Febru- 
ary 2, 1908, as amended (21 U.S.C. §§ 111 and 120). 

This proceeding was instituted by a complaint filed on May 2, 
1984, by the Acting Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
complaint alleged that on or about December 9, 1983, respondents 
moved interstate eight brucellosis exposed cows from Callahan, 
Florida, to Odum, Georgia, in violation of section 78.8(a) of the reg- 
ulations (9 CFR § 78.8(a)) in that the eight cows were not accompa- 
nied interstate by a VS Form 1-27 permit or an “S” brand permit 
as required. The regulations were also violated in that at least one 
of the cows was not “S”, “AV”, or “V” branded as required. Re- 
spondents failed to file answers Or to respond in any manner. In 
accordance with section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)), such failure to file an answer is deemed, for purposes of 
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this proceeding, an admission of said allegations and a waiver of 
hearing. (See 7 CFR § 1.139). 

Accordingly, the material facts alleged in the complaint, which 
in accordance with section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)), are deemed admitted, are adopted and set forth herein 
as the findings of fact, and this decision is issued pursuant to sec- 
tion 1.139 of the Rules of Practice applicable to this proceeding. (7 
CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent Perret’s Dairy, a/k/a G.A. Perret’s Jersey Farm, 
Inc., is a corporation incorporation under the laws of the State of 
Florida and having its business address at 6705 Dunn Avenue, 
Jacksonville, Florida 32019. 

2. Respondent Michael E. Perret is an individual acting as Vice 
President of Perret’s Dairy, whose address is Route 2, Box 418, Cal- 
lahan, Florida 32011. 

3. On or about December 9, 1983, respondents moved interstate . 
eight cows from their brucellosis quarantined herd at Callahan, 
Florida, to a slaughtering establishment at Odum, Georgia, in vio- 
lation of section 78.8(a\(2) of the regulations (9 CFR § 78.8(a)(2)) be- 
cause the eight cows, which were brucellosis exposed cows, were 
not accompanied interstate by a VS Form 1- - permit or an “S” 
brand permit, as required. 

4. On or about December 9, 1983, sinpaabaiile moved interstate 
at least one cow from their brucellosis quarantined herd at Calla- 
han, Florida, to a slaughtering establishment at Odum, Georgia, in 
violation of section 78.8(a)(3) of the regulations (9 CFR § 78.8(a)(3)) 
because at least one cow, which was a brucellosis exposed cow, was 
not “S”, “AV”, or “V”, branded, as required. 


CONCLUSIONS 


By reason of the facts contained in the Findings of Fact above, 
respondents have violated section 78.8(a) of the regulations (9 CFR 
§ 78.8(a)). 

Therefore, the following order is issued. 


ORDER 


Respondent Perret’s Dairy and Michael E. Perret are hereby. as- 
sessed civil penalties of six hundred dollars ($600.00) each. These 
panalties shall be payable to the “Treasurer of the United States” 
by certified check or money order, and shall be forwarded to Jaru 
Ruley, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250, 
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within thirty (30) days from the effective date of this order. This 
order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this 
Decision and Order upon respondent, unless there is an appeal to 
the Judicial Officer pursuant to section 1.145 of the Rules of Prac- 
tice applicable to this proceeding (7 CFR § 1.145). 

[Decision and Order became final and effective on December 11, 
1984.] 


In Re: Gen ANDERSON. AQ Docket No. 27. Decided December 19, 
1984. 


Civil penalty—Consent. 


Thomas Bundy, for complainant. 
Curtis A. Bromm, Wahoo, Nebraska, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECREE 


This proceeding was instituted under the Act of February 2, 


1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Glen Anderson, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 et seg.). 
Respondent and complainant have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
wisdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 
(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial: review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
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ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Glen Anderson, herein referred to as respondent, is an individ- 
ual whose mailing address is Route 1, Ceresco, Nebraska 68017. 

2. On or about August 15, 1983, respondent Glen Anderson 
moved interstate ten (10) cattle from Knoxville, Iowa, to Ceresco, 
Nebraska. 

3. On or about August 21, 1988, respondent moved interstate one 
(1) heifer from Ceresco, Nebraska, to Atlantic, Iowa. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the following order in disposi- 
tion of this proceeding, such order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the “Treasurer of the United 


States,” by certified check or money order and which shall be for- 
warded to Thomas E. Bundy, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: Louie A. (BILL) CocHran. AQ Docket No. 113. Decided De- 
cember 19, 1984. 


Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Swine Health Protec. 
tion Act, as amended, (Act) (7 U.S.C. § 3801 et seq.) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Louie A. (Bill) Cochran violated the Act 
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and regulations promulgated thereunder (9 CFR § 166.1 et seq.). Re- 
spondent Louie A. (Bill) Cochran and the complainant have agreed 
that this proceeding should be terminated by entry of the Consent 
Decision set forth below and have agreed to the following stipula- 
tions: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent Louie A. (Bill) Cochran admits 
specifically that the Secretary of the United States Department of 
Agriculture has jurisdiction in this matter, neither admits nor 
denies the remaining allegations in the complaint, admits to the 
Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reason or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent Louie A. (Bill) Cochran also stipulates and agrees 
that United States Department of Agriculture is the “prevailing 
party” in this proceeding and waives any action against the United 
States Department of Agriculture under the Equal Access to Jus- 
tice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses 
incurred by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Louie A. (Bill) Cochran, respondent, is an individual whose 
mailing address is Route 1, Box 138, Waynesville, North Carolina 
28786. 

2. On or about March 27, 1984, the respondent fed garbage to 
swine. 


CONCLUSIONS 


Respondent Louie A. (Bill) Cochran having admitted the jurisdic- 
tional facts and having agreed to the provisions set forth in the fol- 
lowing Order in disposition of this proceeding, such Order and De- 
cision will be issued. 


ORDER 


Respondent Louie A. (Bill) Cochran is assessed a civil penalty of 
one thousand dollars ($1,000.00) which shall be payable to the 
“Treasury of the United States” by certified check or money order, 
and which shall be forwarded to Kris H. Ikejiri, Office of General 
Counsel, Room 2422 South Building, United States Department of 
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Agriculture, Washington, D. C. 20250, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this Order is served 
upon the respondent. 


In Re: Dr. Dane O. Petry. AQ Docket No. 21. Decided December 
20, 1984. 


Stay order. 


Sally Lorang, for complainant. 
Earl Luna, Dallas, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


The order previously issued in this case is hereby stayed pending 
the outcome of proceedings for judicial review. 


In Re: LAWRENCE G. Beck. AQ Docket No. 103. Decided December 
21, 1984. 


Civil penalty—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act), (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Lawrence G. Beck, respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 85.5 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 
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(a) any further procedure; 

(b) any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Lawrence G. Beck, respondent, is an individual whose address 
is Route 1, Box 98, Cochise, Arizona 85606. 

2. On or about April 21, 1984, respondent moved 78 sows from his 
pseudo-rabies quarantined herd in Cochise, Arizona, to Oklahoma 
City, Oklahoma. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the entry of the following order in disposition of 
the proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred dol- 
lars ($300.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Joseph P. Pembroke, Office of the General Coun- 
sel, Room 2422, South Building, United States Department of Agri- 
culture, Washington, D.C. 20250, within thirty (30) days from the 
effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In Re: Dr. ALEXANDER J. WINTER. AQ Docket No. 98. Decided De- 
cember 28, 1984. 


Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Dr. Alexander J. Winter, respondent, vio- 
lated the Act and regulations promulgated thereunder (9 CFR 
§ 122.1 et seq.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 

_have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. Alexander J. Winter, respondent, is an individual whose 
address is R.D. #1, 9 Stormy View Road, Ithaca, New York 14850. 

2. On or about August 22, 1983, respondent was issued a permit 
for the importation of the organism Trehalose Dimycolate (TDM) to 
be used on cattle and the permit required respondent to brand the 
cattle with the letter “R” prior to inoculation with TDM. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Dr. Alex- 
ander J. Winter, such order and decision will be issued. 





DR. ALEXANDER J. WINTER 
Volume 43 Number 6 


ORDER 


The respondent is assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00). The respondent shall send a certified 
check or money order for $375.00 payable to the “Treasurer of the 
United States,” to Jaru Ruley, Office of the General Counsel, Room 
2422, South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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In Re: RupotpH VRANA, d/b/a VRANA RESEARCH ANIMALS. AWA 
Docket No. 244. Decided November 6, 1984. 


Standards and regulations—Civil penalty. 


Donald Tracy, for complainant. 
Dennis L. O'Connell, Gilbertville, Pennsylvania, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seqg.), and the regulations and stand- 
ards issued thereunder (9 CFR §1.1 et seqg.). On August 20, 1984, 
Administrative Law Judge Victor W. Palmer issued an initial deci- 
sion and order directing respondent to cease and desist from violat- 
ing the Act and regulations, assessing a civil penalty of $3,000, and 
suspending respondent’s license for 30 days. 

On September 25, 1984, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).* The case was referred to the Judicial Officer for deci- 
sion on October 30, 1984. 

Based upon a careful consideration of the entire record, the ini- 
tial decision and order is adopted as to the final decision and order 
in this case, with minor editorial changes, except that the effective 
date of the order is changed in view of the appeal. Additional con- 
clusions by the Judicial Officer follow Judge Palmer’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seq.), and the regulations and stand- 
ards issued thereunder (9 CFR § 1.1 et seg.). The Acting Adminis- 
trator, Animal and Plant Health Inspection Service, instituted this 
proceeding by filing a complaint on May 5, 1983. The complaint 
charges that respondent, Rudolph Vrana, d/b/a Vrana Research 
Animals, violated section 5 of the Act (7 U.S.C. § 2135) on February 
22, February 23, and March 7, 1983, by selling dogs and cats which 


* The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
8219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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he had not held for the requisite length of time after their acquisi- 
tion; and that he further violated the transportation regulations 
and standards by transporting animals, on February 28, 1983, in a 
van that was unclean and poorly ventilated; by using cages and a 
cardboard carton to transport animals on February 28 and March 
14, 1988, which caused them to be crowded and unprotected against 
normal dangers of transit; and by failing to provide veterinary 
care, on or about February 28, 1983, to cats with viral infections. 

Respondent filed an answer on June 2, 1984, in which he denied 
violating either the Act or the standards and regulations. A hear- 
ing was held before me in Ventnor City, New Jersey, on December 
14 and 15, 1983. Complainant was represented by Donald A. Tracy, 
Esq., Office of the General Counsel, United States Department of 
Agriculture, Washington D.C. Respondent was represented by 
Dennis L. O’Connell, Esq., 1015 One East Penn Square, Philadel- 
phia, Pennsylvania 19102. Briefing was completed on July 13, 1984. 

Upon consideration of the record evidence, the proposed findings, 
conclusions, briefs, and arguments of counsel, an order is being en- 
tered requiring respondent to cease and desist from all conduct vio- 
lative of the Act or the regulations and standards thereunder; sus- 
pending respondent’s license for 30 days; and assessing a civil pen- 
alty of $3,000.00. 


FINDINGS OF FACT 


1. Respondent, Rudolph Vrana, is an individual doing business as 
Vrana Research Animals, 427A RD #1, Millville, New Jersey, who, 
at all times material herein, held a Class B license (No. 22B21) 
issued by the Animal and Plant Health Inspection Service (APHIS) 
pursuant to the Animal Welfare Act. 

2. At the time of his most recent license renewal, October 1, 
1982, respondent received a copy of the regulations and standards 
contained in Title 9, Chapter 1, Subchapter A of the Code of Feder- 
al Regulations and agreed in writing to comply with the regula- 
tions and standards. 

3. Respondent sold a dog on February 22, 1983, which he ac- 
quired February 20, 1983, from a Mr. Avis who was not a licensed 
dealer. 

4. Respondent sold four dogs on February 23, 1983, which he ac- 
quired February 22, 1983, from Mr. Avis who was not a licensed 
dealer. 

5. Respondent sold four cats on March 7, 1983, which he acquired 
March 6, 1983, from a Mr. Williams who was a licensed dealer. 
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6. On February 28, 1983, respondent transported 31 dogs, 20 cats, 
and 51 rabbits in his van which lacked sufficient ventilation for the 
animals and had an inadequately clean interior cargo area. 

7. The 31 dogs transported on February 28, 1983, had been placed 
in 10 cages with open wire bottoms and no handholds. The cages 
were 34 inches by 21 inches and 28 inches high. The 31 dogs ranged 
in weight from 25 to 60 pounds with an average weight of approxi- 
mately 44 pounds and were so crowded that some of the dogs did 
not have sufficient space to turn about freely in standing positions 
using normal body movements, to stand and sit erect and to lie in 
natural positions. 

8. On March 1, 1983, a veterinarian, Dr. Huff, examined several 
of the cats which respondent had transported the day before and 
found several of them to have viral infections which, in his opinion, 
had probably existed for several days. 

9. On March 14, 1983, respondent transported a cat in a card- 
board carton which was flimsy, was not constructed to protect the 
cat’s adequate ventilation, had no handholds, and contained no 
markings to indicate that a live animal was being transported 
inside the carton. 


CONCLUSIONS 


1. Respondent violated the holding period requirements of section 
5 of the Act (7 U.S.C. § 2135)! on February 22, 1983, by selling a 
dog within five days of acquiring it from someone not licensed as a 
dealer. 

2. Respondent violated the holding period requirements of section 
5 of the Act (7 U.S.C. § 2135) on Febraury 23, 1983, by selling dogs 
within five days of acquiring them from someone not licensed as a 
dealer. 

3. Respondent violated the holding period requirements of section 
5 of the Act (7 U.S.C. § 2135) as modified by 9 CFR §2.101,? on 


17 U.S.C. § 2135 No dealer or exhibitor shall sell or otherwise dispose of any dog 
or cat within a period of five business days after the acquisition of such animal or 
within such other period as may be specified by the Secretary: Provided, That opera- 
tors of auction sales subject to section 2142 of this title shall not be required to 
comply with the provisions of this section. 

29 CFR § 2.101(a) Any dog or cat acquired by a dealer or exhibitor shall be held 
by him, under his supervision and control, for a period of not less than 5 business 
days after acquisition of such animal: Provided, however, That (1) dogs or cats which 
have completed a 5-day holding period may be disposed of by subsequent dealers or 
exhibitors after a minimum holding period of 1 calendar day by each such subse- 
quent dealer or exhibitor, excluding time in transit; (2) any dog or cat suffering 
from disease, emaciation or injury may be destroyed by euthanasia prior to the com- 

Continued 
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March 7, 1983, by selling cats without first holding them for one 
calendar day after acquiring them from a licensed dealer. 
4. Respondent violated the standards and regulations for trans- 

porting animals on February 28, 1983, by: 

(a) transporting dogs in cages which did not have solid bottoms 
(9 CFR 3.12(e)); * 

(b) transporting dogs in cages which failed to provide the dogs 
with sufficient space (9 CFR 3.12(c)); 4 

(c) transporting animals in cages lacking handholds (9 CFR 
3.12 (a)(6)); 5 

(d) transporting dogs and cats in a van that had insufficient 
ventilation (9 CFR 3.13(c)); § and 

(e) transporting dogs, cats, and rabbits in a van that was inad- 
equately clean (9 CFR 3.13(e) 7 and 3.62(e)).8® 


pletion of the holding period required by this section. (For purposes of this para- 
graph, “business day” shall mean any day of the week during which the dealer or 
exhibitor normally operates his business. For purposes of this paragraph, “calendar 
day” shall mean from midnight of the day when an animal is received until the 
next midnight (example: If a dog or cat is received at 6 p.m. on the third day of a 
month, the “calendar day” referenced in the proviso would not expire until the 
morning of the fifth day.)) 

3 9 CFR 3.12e) Primary enclosures used to transport live dogs and cats as provid- 
ed in this section shall have solid bottoms to prevent leakage in shipment and shall 
be cleaned and sanitized in a manner prescribed in § 3.7 of the standards, if previ- 
ously used. Such primary enclosure shall contain clean litter of a suitable absorbent 
material, which is safe and nontoxic to the dogs and cats, in sufficient quantity to 
absorb and cover excreta, unless the dogs or cats are on wire or other nonsolid 
floors. 

49 CFR 3.12(c) Primary enclosures used to transport live dogs and cats shall be 
large enough to ensure that each animal contained therein has sufficient space to 
turn about freely in a standing position using normal body movements, to stand and 
sit erect, and to lie in a natural position. 

59 CFR 3.12aX6) Except as provided in paragraph (h) of this section, adequate 
handholds or other devices for lifting shall be provided on the exterior of the pri- 
mary enclosure to enable the primary enclosure to be lifted without tilting and to 
ensure that the person handling the primary enclosure will not be in contact with 
the dog or cat. 

6 9 CFR 3.13(c) No live dog or cat shall be placed in an animal cargo space that 
does not have a supply of air sufficient for normal breathing for each live animal 
contained therein, and the primary enclosures shall be position in the animal cargo 
space in such a manner that each dog or cat has access to sufficient air for normal 
breathing. 

79 CFR 3.13e) The interior of the animal cargo space shall be kept clean. 


8 9 CFR 3.6%e) The interior of the animal cargo space shall be kept clean. 
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5. Respondent, on or about February 28, 1983, had in his care 
sick cats in need of veterinary care which respondent failed to pro- 
vide in violation of 9 CFR 3.10(b).°® 

6. Respondent transported a cat on March 14, 1983, in a flimsy 
carton in violation of the following standards: 

(a) 9 CFR 3.12(a)(1) 1° which requires a sturdy cage for transit 
that is able to withstand the rigors of transportation; 

(b) 9 CFR 3.12(a)(5) 11 which requires the outside of the transit 
container to have rims that prevent obstruction of ventilation 
openings; 

(c) 9 CFR 3.12(a\(6) 12 which requires a transit container to 
have handholds which facilitate its lifting; and 

(d) 9 CFR 3.12(f)1* which requires a transit container to be 
clearly marked with the words “Live Animals.” 


DISCUSSION 


The Animal Welfare Act was enacted in 1966 to achieve three ob- 
jectives: 


“The purposes of this bill, as amended, are (1) to protect 
the owners of dogs and cats from theft of such pets, (2) to 
prevent the use or sale of stolen dogs or cats for purposes 
of research or experimentation, and (3) to establish 


° 9 CFR 3.10(b) Each dog and cat shall be observed daily by the animal caretaker 
in charge, or by someone under his direct supervision. Sick or diseased, injured, 
lame, or blind dogs or cats shall be provided with veterinary care or humanely dis- 
posed of unless such action is inconsistent with the research purposes for which 
such animal was obtained and is being held: Provided, however, That the provision 
shall not effect compliance with any State or local law requiring the holding, for a 
specified period, of animals suspected of being diseased. 

10 9 CFR 3.12(aX1) The structural strength of the enclosure shall be sufficient to 
contain the live dogs and cats and to withstand the normal rigors of transportation. 

11 9 CFR 3.12(aX5) Except as provided in paragraph (h) of this section, projecting 
rims or other devices shall be on the exterior of the outside walls with any ventila- 
tion openings to prevent obstruction of the ventilation openings and to provide a 
minimum air circulation space of 1.9 centimeters (.75 inches) between the primary 
enclosure and any adjacent cargo or conveyance wall. 

12 9 CFR 3.12(aX6) Except as provided in paragraph (h) of this section, adequate 
handholds or other devices for lifting shall be provided on the exterior of the pri- 
mary enclosure to enable the primary enclosure to be lifted without tilting and to 
ensure that the person handling the primary enclosure will not be in contact with 
the dog or cat. 

13 9 CFR 3.12(f) Primary enclosures used to transport live dogs and cats, except 
where such primary enclosures are permanently affixed in the animal cargo space 
of the primary conveyance, shall be clearly marked on top and on one cr more sides 
with the words “Live Animals” in letters not less than 2.5 centimeters (1 inch) in 
height, and with arrows or other markings, to indicate the correct upright position 
of the container. 
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humane standards for the treatment of dogs, cats, and cer- 
tain other animals . . . by animal dealers and medical re- 
search facilities.”’ (Senate Report No. 1281, June 15, 1966; 2 
U.S. Cong. & Admin. News 66, at 2635). 
The Act seeks to foster the first two of these purposes by slowing 
down the speed with which stolen pets come into the possession of 
medical laboratories: 


“. . (Shocking testimony was received concerning the ex- 
istence of pet stealing operations which supply some ani- 
mals eventually used by many research institutions. Stolen 
pets are quickly transported across State lines, changing 
hands rapidly, and often passing through animal auc- 
tions.” Ibid at 2636. 

To discourage the theft of pets and increase the chances of their 
recovery by their rightful owners, section 5 of the Act !* requires 
dealers to hold dogs and cats five business days from the date of 
their acquisition before their sale or disposition. This general re- 
quirement is conditioned upon the right of the Secretary of Agri- 
culture to specify a different holding period by regulation. Pursu- 
ant to that authority, 9 CFR § 2.101(a) '5 has been promulgated to 
permit dogs or cats, which have once completed a five-day holding 
period, to be disposed of after a one calendar day holding period by 
a subsequent dealer. The evidence clearly establishes that respond- 
ent violated this provision on three separate occasions. His defense 
is that he misunderstood the way in which a calendar day is com- 
puted under the regulation, and that when he purchased dogs on 
February 20 and 22, 1983, from a Mr. Avis, he believed himself to 
be a subsequent dealer purchasing animals from a licensed dealer 
who had complied with the five-day holding period requirement. 

These defenses are unacceptable. The regulations respondent re- 
ceived when his license was renewed on October 1, 1982, clearly de- 
scribe (see footnote 2) the computation of a calendar day. Further- 
more, even if the person from whom he acquired the dogs on Feb- 
ruary 20 and 22, 1983, had not previously lost his own license and 
had complied with the initial five-day holding period requirement, 
respondent did not hold the animals for the minimum one calendar 
day required of a subsequent dealer. 

Testimony reveals that New Jersey’s proximity to the many 
great Universities and hospitals in New York City, which constant- 
ly seek healthy dogs and cats for experimentation, has made it a 
principal point of entry for stolen dogs and cats. Failure to faithful- 
ly observe the minimum holding requirements facilitates this des- 


14 See footnote 1, supra. 
15 See footnote 2, supra. 
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picable trafficking in family pets. It is therefore the duty of the 
Secretary of Agriculture to strictly enforce these requirements 
under the Act, and severely sanction those who repeatedly violate 
them. 

These violations alone warrant the sanction recommended by 
concerned and knowledgeable APHIS officials. But respondent’s 
violations of the Act went beyond mere failure to comply with tech- 
nical requirements. 

On February 28, 1983, officials of the New Jersey Society for the 
Prevention of Cruelty to Animals stopped a van respondent was 
driving in delivery of animals to research institutions in New York 
City. The van was filled from floor to ceiling with caged dogs, cats, 
and rabbits. 

Thirty-one dogs ranging in weight from 25 to 60 pounds were 
crammed into 10 cages. The cages did not meet the requirements 
for humane treatment of dogs while being transported. They lacked 
solid bottoms to permit the dogs to stand in comfort and to pre- 
clude urine and excreta from the animals in the cages on top from 
falling upon those caged underneath. Large dogs (see complainant’s 
photographic Exhibit No. 5) were placed three to a cage which al- 
lowed them no room to shift from standing to prone positions. 

The van also contained 20 cats and 51 rabbits. Several of the 
cats, when examined the next day by a USDA veterinarian, were 
found to be suffering from viral infections of several days duration. 
Veterinary care had not been provided them by respondent as re- 
quired by the regulations. 

None of the cages had requisite handholds to allow the animals 
to be smoothly lifted and carried in and out of the van. The van 
itself was observed by the New Jersey SPCA officers to be unclean 
and lacking ventilation. 

Two weeks after this incident, respondent was again stopped by 
local SPCA officers who found respondent to be transporting a cat 
in a cardboard box that did not assure it adequate ventilation or 
protection from injury in transit. 

By way of defense, respondent has challenged the veracity of the 
New Jersey SPCA officers, contending that his arrest was staged 
for publicity purposes at a time when State legislation affecting 
their existence was under active consideration. My impression of 
the New Jersey SPCA officers, however, is that of dedicated volun- 
teers concerned only with saving helpless animals from being sub- 
jected to inhumane treatment. Each officer who testified impressed 
me as a truthful and completely candid witness. The minor discrep- 
ancies in their testimony stressed by respondent on brief are of the 
sort to be expected of any honest witness whose testimony is unre- 
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hearsed and based on memory of events occuring some ten months 
before. 

It should be noted that in entering the following order, I am ac- 
ceding to the prevailing USDA sanction policy under which a more 
severe sanction than the one recommended by complaining Depart- 
mental officials is not normally ordered. They have chosen not to 
recommend the revocation of respondent’s license in light of the 
many improvements he has made to his facilities and his equip- 
ment for transporting animals following the incidents that are the 
subject of this complaint. In deciding against license revocation, I 
have also taken into consideration the fact that these were first of- 
fenses which have already resulted in criminal fines and a 21-day 
summary suspension of respondent’s license. 

The following order shall therefore be entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues on appeal that Judge Palmer “erred in find- 
ing [Initial Decision, at 15] that each SPCA officer to be ‘a truthful 
and completely candid witness” (Appeal Petition, at 3). However, it 
is the consistent practice of the Judicial Officer to give great 
weight to the determinations by administrative law judges as to 
the credibility of witnesses since they have the opportunity to see 
and hear the witnesses testify.1* Here, there is no basis for altering 
Judge Palmer’s findings based on his determination of the credibil- 
ity of the witnesses. 

Respondent further argues that Judge Palmer “erred in placing 
major reliance on the highly prejudicial and unsubstantiated 
charge that Respondent dealt in stolen animals” (Appeal Petition, 
at 3). However, respondent has not been charged with dealing in 
stolen animals, complainant did not attempt to prove that respond- 
ent dealt in stolen animals, and Judge Palmer did not find or con- 
clude that respondent dealt in stolen animals. Stolen animals are 
mentioned only because respondent repeatedly violated the holding 
requirements of the regulations, and the purpose of the holding re- 
quirements is to discourage the theft of pets and increase the 
chances of their recovery (Initial Decision, at 11-12). 

Respondent does not challenge on appeal the violations set forth 
in Judge Palmer’s conclusions 1-3, 4(b), 4(c), 6(b), 6(c), and 6(d) (Ini- 
tial Decision, at 5-10). Those violations alone would warrant the 


16 F.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re Thorn- 
ton, 38 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 
(1979); In re Unionville Sales Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand order); 
In re National Beef Packing Co., 36 Agric. Dec. 1722, 1736 (1977), aff’d, 605 F.2d 1167 
(10th Cir. 1979). 
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sanction imposed here. It is the policy of this Department to 
impose severe sanctions for serious violations of any of the regula- 
tory programs administered by the Department to serve as an ef- 
fective deterrent not only to the respondents but also to other po- 
tential violators. This policy has been followed in all of the Depart- 
ment’s disciplinary proceedings in recent years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),!7 set forth in the Appendix to this deci- 
sion.18 The Department’s sanction policy is also discussed in at 
length in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

Respondent argues that Judge Palmer failed to consider mitigat- 
ing circumstances (Appeal Petition, at 4), but his initial decision 
shows that he would have revoked respondent’s license if it were 
not for the mitigating circumstances (Initial Decision, at 16). In this 
respect, however, it should be noted that respondent’s tragic expe- 
rience of being jailed as a political prisoner by the Communists for 
7 1/2 years is given no weight in this administrative proceeding 
since “[cjonsideration of such circumstances would not be condu- 
cive to achieving the purposes of the remedial legislation and, 
therefore, would not be in the public interest.” In re Indiana 


Slaughtering Co., 35 Agric. Dec. 1822, 1831 (1976), aff'd sub nom. 


17 The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in Jn re Miller, 33 Agric. Dec. 58, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 


18 Severe sanctions issued pursuant to this policy were sustained, e.g., in In re 
Collier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re 
Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1862-63 (1978), aff'd, No. 78- 
3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In re Muehlenth- 
aler, 37 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th-Cir. 1978); In 
re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van 
Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. 
Dec. 1114, 1133-34 (1977), aff'd per curiam, 575 F.2d 879 (5th Cir. 1978); In re Live- 
stock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 
(5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 
31-32 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; 
In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 
518 (1st Cir. 1976); In re M. & H. Produce Co., 34 Agric: Dec. 700, 750, 762 (1975), 
aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 484 U.S. 920 (1977); In re Southwest 
Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 
(1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. 
Dec. 499, 515, 539-50 (1974), affd per curiam, 510 F.2d 966 (4th Cir. 1975); In re 
Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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Indiana Siaughtering Co. v. Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 
1977). 

Respondent relies on In re Esposito, 38 Agric. Dec. 613 (1979), in 
which a 14-day suspension order was issued for a single instance of 
transporting dogs in an overcrowded condition and without segre- 
gation of sizes and sexes. Although the violation in that case was 
extremely flagrant, it was the only instance in which that respond- 
ent had been charged with a violation. Nonetheless, the Judicial 
Officer said that he would have suspended the respondent’s license 
in that case for 30 days, which complainant originally requested, if 
complaint had appealed from the initial decision. That case, involv- 
ing a single violation, is not sufficiently analogous to the present 
case. Moreover, complainant seeks more severe sanctions now than 
it did during the late 1970’s (Appeal Brief, at 4). 

Respondent also relies on Jn re Brink, 41 Agric. Dec. 1921, un- 
timely appeal dismissed, 41 Agric. Dec. 2146 (1982), in which a $400 
civil penalty and a cease and desist order were issued for a single 
violation involving a few dogs shipped in a container that was too 
small and was not marked “live animals.’”’ However, in that case, 
the shipment was by air, which was not the licensee’s usual 
method of shipment. That single violation, involving just a few ani- 
mals, is not analogous to the numerous and repeated violations 
found here. 

Although no issue is raised as to whether respondent’s violations 
were willful, the violations were clearly willful, as that term is 
used in the Administrative Procedure Act (5 U.S.C. § 558(c)). In re 
Shatkin, 34 Agric. Dec. 296, 297-314 (1975). An “action is willful if 
a prohibited act is done intentionally, irrespective of evil intent, or 
done with careless disregard of statutory requirements.” American 
Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 
1980) (per curiam), cert. denied, 450 U.S. 997 (1981). 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent Rudolph Vrana, Mrs. Vrana, and any of their agents 
or employees are ordered to comply with every provision of the 
Animal Welfare Act (7 U.S.C. § 2131 et seg.) and the regulations 
and standards issued thereunder (9 CFR Parts 1, 2, and 3) and shall 
cease and desist from any violation thereof. 

Respondent Vrana’s license shall be suspended for 30 days and 
thereafter, additional to the prior 21-day summary suspension, 
until respondent demonstrates that his facility fully complies with 
all applicable regulations and standards under the Act. 
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Respondent is assessed a penalty of $3,000.00 which shall be paid 
within 30 days after the date of service of this order on respondent. 
Payment shall be by check or money order payable to the Treasur- 
er of the United States and forwarded to Donald A. Tracy, United 
States Department of Agriculture, Office of the General Counsel, 
Room 2014, South Building, Washington, D.C. 20250. 

The provisions of the first paragraph of this order shall become 
effective on the day after service of this order on respondent. The 
license suspension provisions of this order shall become effective on 
the 30th day after service of this order on respondent. 


APPENDIX 
Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
U.S.D.A. SANCTION POLICY 


In Re: Maset Scuarrer. AWA Docket No. 281. Decided October 2, 
1984. 


Cease and desist. 


Kevin Meckus, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. 2131 et seg.), hereinafter referred to as the “Act,” and the 
regulations and standards issued thereunder (9 CFR 1.1 et seq.). A 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service in accordance with the applicable Rules 
of Practice was duly served upon the respondent (7 CFR 1.135, 
1.147(b)). 

Respondent’s failure to file an answer responsive to the com- 
plaint allegations within the time specified in the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of hearing (7 CFR 1.136(a), 1.139). Therefore, this Decision 
and Order is entered according to the Rules of Practice (7 CFR 
1.139). 
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FINDINGS OF FACT 


1. Mabel Schaffer, hereinafter referred to as respondent, is an in- 
dividual whose mailing address is 7396 Patrick Street, Ft. Lupton, 
Colorado 80621. 

2. At all times material herein respondent was not licensed 
under the Act as a dealer. 

3. The respondent has been found to be in violation as follows: 

(a) On October 8, 1982, respondent, in commerce, for compensa- 
tion or profit, sold dogs in violation of section 4 of the Act and sec- 
tion 2.1(a) of the regulations, 9 CFR 2.1(a). 

(b) On December 30, 1982, respondent, in commerce, for com- 
pensation or profit, sold dogs in violation of section 4 of the Act 
and section 2.1(a) of the regulations, 9 CFR 2.1(a). 

(c) On July 8, 1983, respondent, in commerce, for compensation 
or profit, sold dogs in violation of section 4 of the Act and section 
2.1(a) of the regulations, 9 CFR 2.1(a). 

(d) On July 20, 1983, respondent, in commerce, for compensa- 
tion or profit, sold dogs in violation of section 4 of the Act and sec- 
tion 2.1(a) of the regulations, 9 CFR 2.1(a). 

The violations set forth herein warrant the sanction authorized 
under the Act (7 U.S.C. 2149(a), (b)) and contained in the following 
order. 


ORDER 


Respondent, her agents and employees, directly or indirectly 
through any corporate or other device, in connection with her busi- 
ness as a dealer within the meaning of the Act, shall cease and 
desist from violating the Act and the regulations and standards 
under the Act. 

Copies of this Decision and Order shall be served upon the par- 
ties. The Order shall become effective 35 days after service upon 
the respondent, unless an appeal is filed pursuant to the Rules of 
Practice (7 CFR 1.145). 

[Decision and Order became final and effective on November 14, 
1984.] 


In Re: Gus Rosert GorpDOoN, d/b/a SMALL Stock Farm. AWA 
Docket No. 288. Decided November 14, 1984. 
Cease and desist—License revoked. 


Kevin F. Meckus, for complainant. 
Respondent, pro se. 
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Decision by John A. Campbell, Judicial Officer. 
CONSENT DECISION 


This proceeding was instituted by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, in ac- 
cordance with the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary Under Various Stat- 
utes (7 CFR 1.130-1.151). The complaint alleged that respondent 
Gus Robert Gordon d/b/a Small Stock Farm had violated the 
Animal Welfare Act, (7 U.S.C. 2131 et seg.) and the regulations and 
standards issued thereunder (9 CFR 1.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice (7 CFR 1.138). 

The respondent specifically admits the jurisdictional allegations 
of the complaint, but neither admits nor denies the remaining alle- 
gations. The respondent waives the right to a hearing and any fur- 
ther procedures. The parties consent to the issuance of this decision 
for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Respondent, Gus Robert Gordon d/b/a Small Stock Farm is an 
individual whose mailing address is 925 North Post Road, Shelby, 
N.C. 28150. 

2. At all material times, respondent was licensed as a dealer 
under the Act (7 U.S.C. 2132). 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional alle- 
gations of the complaint and the parties have agreed to the provi- 
sions of the following order, such order will be issued. 


ORDER 


Respondent, his agents, employees, and assigns, acting directly or 
indirectly, or through any corporation, trust or other device, shall 
cease and desist from violating any and all provisions of the 
Animal Welfare Act, (7 U.S.C. 2131 et seq.), and the regulations and 
standards issued thereunder (9 CFR 1.1 et seq.). 

Respondent shall return by mail license No. 55-B-41 or a signed 
statement that said license has been destroyed, to Kevin F. 
Meckus, Office of the General Counsel, United States Department 
of Agriculture, Room 2014, South Building, Washington, D.C. 
20250. 
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This decision and order shall have the same force and effect as a 
decision entered after a full hearing and shall be effective upon 
service on respondent. 


In Re: SUZANNE BENNETT and SMOKE RisE Farm, Inc. AWA Docket 
No. 305. Decided November 19, 1984. 


Civil penalty—Consent. 


Robert Ertman, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondents. This decision is en- 
tered pursuant to the consent decision provision of the Rules of 


Practice (7 CFR 1.138). 

Respondents admit the jurisdictional allegations of the com- 
plaint, specifically admit that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations of the complaint, and waive hearing and further proce- 
dure herein. Complainant and respondents consent to the issuance 
of this order. 


ORDER 


Respondents are ordered to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued pursuant to the Act. In particular, respondents shall 
not operate as a dealer within the meaning of the Act without 
being licensed under the Act. Further, respondents are assessed a 
civil penalty of $1,000, which is hereby suspended conditional upon 
their compliance with the terms of this order. This order shall have 
the same force and effect as if entered after a full hearing and 
shall be effective upon service upon respondents. 
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In Re: ANNE JARRETT and STUART JARRETT. AWA Docket No. 303. 
Decided November 19, 1984. 


Violations—Cease and desist—consent. 


Robert Ertman, for complainant. 
Christopher A. Roger, Winfield, Kansas, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondents. This decision is en- 
tered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR § 1.138). 

Respondents admit the jurisdictional allegations of the com- 
plaint, specifically admit that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations of the complaint, except to state, with the concurrence of 
complainant, that they are presently licensed under the Act. Re- 
spondents waive hearing and further procedure herein. Complain- 
ant and respondents consent to the issuance of this order. 


ORDER 


Respondents are orderd to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued pursuant to the Act. This order shall have the same 
force and effect as if entered after a full hearing and shall be effec- 
tive upon service upon respondents. 


In Re: GLEN C. Carr. AWA Docket No. 276. Decided November 21, 
1984. 
Dismissal without prejudice. 


George Shockley, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DISMISSAL OF COMPLAINT 


Complainant has filed a Motion for Voluntary Dismissal, on No- 
vember 16, 1984, in the above-entitled proceeding. In view of the 
premises set forth therein, said Motion is hereby granted, and it is 
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hereby order, decreed, and adjudged, that the Complaint, filed, 
March 13, 1984, be and hereby is dismissed without prejudice. 
Copies hereof shall be served upon the parties. 


In Re: City oF BripGEPOoRT, CONNECTICUT. AWA Docket No. 279. 
Decided November 28, 1984. 


Civil penalty—Consent. 


George Shockley, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted by a complaint filed by the Ad- 
ministrator of the Animal and Plant Health Inspection Service in 
accordance with the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary Under Various Stat- 
utes, 7 CFR §§ 1.130-51 (1984). The complaint alleged that Respond- 
ent City of Bridgeport, Connecticut, had violated the Animal Wel- 
fare Act, 7 U.S.C. §§ 2131-56 (1982), and the regulations and stand- 
ards issued thereunder, 9 CFR §§ 1.1-3.142 (1984). This decision is 
entered pursuant to the consent decision provisions of the Rules of 
Practice. 7 CFR § 1.138. 

The Respondent specifically admits the jurisdictional allegations 
of the complaint, but neither admits nor denies the remaining alle- 
gations. The Respondent waives the right to a hearing and any fur- 
ther procedures. The parties consent to the issuance of this decision 
for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Respondent City of Bridgeport, Connecticut, is the owner and 
operator of Beardsley Zoological Gardens, Nobel Avenue, Bridge- 
port, Connecticut 00610. 

2. At all material times, Respondent was licensed under the Act 
as an exhibitor. 


CONCLUSIONS 


Inasmuch as the Respondent has admitted the jurisdictional alle- 
gations of the complaint and the parties have agreed to the provi- 
sions of the following order, such order will be issued. 
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ORDER 


Respondent, its agents, employees, and assigns, acting directly or 
indirectly, or through any corporation, trust, or other device what- 
soever, shall cease and desist from violating any and all provisions 
of the Animal Welfare Act, 7 U.S.C. §§ 2131-56 (1982), and the reg- 
ulations and standards issued thereunder, 9 CFR §§ 1.1-3.142 
(1984). 

Respondent is hereby assessed a civil penalty of $2,000, of which 
$1,000 shall be suspended conditioned on the Beardsley Zoological 
Gardens not being cited for violating the Animal Welfare Act and 
its regulations and standards for one year following service of this 
order. Citation for a violation shall consist of an uncorrected repeat 
deficiency as determined by an inspector of the Animal and Plant 
Health Inspection Service. The remaining $1,000 shall be paid by 
check or money order made to the order of the Treasurer of the 
United States and shall be forwarded to Gary Shockley, Office of 
the General Counsel, United States Department of Agriculture, 
Room 2014-South, Washington, D.C. 20250. 

This decision and order shall have the same force and effect as a 
decision entered after a full hearing and shall be effective upon 
service on respondent. 


In Re: SAMUEL and AMANDA BENDER. AWA Docket No. 318. 
Decided December 28, 1984. 


Dismissed without prejudice. 


Mary Hobbie, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


ORDER (OF DISMISSAL) 


Having considered Complainant’s Motion to Voluntarily Dismiss 
Without Prejudice and for the reasons therein and for good cause 
shown it is ORDERED that this action is hereby dismissed without 
prejudice. 
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In Re: Corsett Farms, Inc. ERCIA Docket No. 5. Decided Novem- 
ber 1, 1984. 


Civil penalty—Cease and desist from violation. 


George Cooper, for complainant. 
Jeffrey T. Shedd, Portland, Maine, for respondent. 


William J. Weber, Administrative Law Judge. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Egg Research and Consumer In- 
formation Act, as amended (7 U.S.C. § 2701 et seq.), the Egg Re- 
search and Promotion Order (7 CFR §§ 1250.301-.363), and the 
Rules and Regulations thereunder (7 CFR §§ 1250.500-.552). 

On August 14, 1984, Administrative Law Judge William J. Weber 
issued an initial, default decision and order requiring respondent to 
cease and desist from violating the Act, Order and regulations by 
failing to file handler reports and remit assessment obligations to 
the American Egg Board on a timely basis, and by failing to 
promptly remit to the Board all overdue assessment obligations, to- 
talling $24,635.40. The order assesses civil penalties against re- 
spondent totalling $54,000. 

On October 1, 1984, respondent appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).! The matter was referred to the Judicial Officer for de- 
cision on October 16, 1984. 

Since there is no basis for setting aside the initial, default deci- 
sion and order issued in this proceeding, it is adopted as the final 
decision and order, except that the effective date is changed in 
view of respondent’s appeal. Additional conclusions by the Judicial 
Officer follow Judge Weber’s conclusions. 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1958), reprinted in 5 U.S.C. app., at'764 (1976). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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ADMINISTRATIVE LAW JUDGE’S DECISION 


This is a proceeding under the Egg Research and Consumer In- 
formation Act, as amended (7 U.S.C. 2701 et seg., hereinafter re- 
ferred to as the Act), the Egg Research and Promotion Order (7 
CFR 1250.301-.363, hereinafter referred to as the Order) and the 
Rules and Regulations thereunder (7 CFR 1250.500-.552, herein- 
after referred to as the Regulations). The Deputy Administrator, 
Agricultural Marketing Service, pursuant to the Rules of Practice 
Governing Formal Adjudicatory Proceedings Instituted by the Sec- 
retary Under Various Statutes (7 CFR Part 1, Subpart H) and sec- 
tion 15(b) of the Act (7 U.S.C. 2714(b)), initiated this proceeding 
with a complaint filed on April 17, 1984. Copies of the complaint 
and the applicable Rules of Practice were duly served by certified 
mail on respondent on April 23, 1984, by the Hearing Clerk in 
accord with said Rules of Practice (7 CFR 1.147(b)). No answer was 
filed by the respondent and the respondent was so notified in a 
letter by the Hearing Clerk sent on May 21, 1984. No answer or 
other communication has been received from the respondent. 

Respondent’s failure to file an answer within the time specified 
in the complaint constitutes an admission of the allegations in the 
complaint and a waiver of hearing (7 CFR 1.136(c), 1.139). There- 


fore, this Decision and Order is entered according to the Rules of 
Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Corbett Farms, Inc., hereinafter referred to as the respond- 
ent, is a corporation, and a person within the provisions of the Act 
(7 U.S.C. 2702(b)), which has its principal place of business at Box 
121, Waterville, Maine 04901. 

(b) Respondent is, and at all times material herein was, en- 
gaged in business as an egg producer/handler handling both eggs 
of its own production and eggs of other producers and was subject 
to the Act, the Order, and the Regulations. 

(c) Respondent is, and at all times material herein was, a col- 
lecting handler as defined in the Order (7 CFR 1250.348) and the 
Regulations (7 CFR 1250.516), required to submit handler reports 
and remit assessments to the American Egg Board for both eggs of 
its own production and eggs of other producers on a 4-4-5 week re- 
porting period basis. 

(d) The American Egg Board (AEB) is the agency duly appoint- 
ed by the Secretary of Agriculture to administer the Order. 

2. (a) During 29 of the 33 reporting periods between June 1, 1981, 
and February 25, 1984, respondent violated the Act, the Order, and 
the Regulations by failing to mail handler reports to the AEB, as 
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required by section 1250.351 of the Order and section 1250.529 of 
the Regulations, on a timely basis on or before the 15th day after 
the end of each such reporting period as shown in the schedule in 
Finding of Fact 2(c) of this Decision and Order. 

(b) During all of the 31 reporting periods between July 26, 1981 
and February 25, 1984, respondent violated and continues to violate 
the Act, and the Order, and the Regulations by failing to remit to 
the AEB assessment obligations due on eggs of its own production 
and eggs of other producers, as required by sections 1250.347-.348 
of the Order and sections 1250.514, -.516, and -.517 of the Regula- 
tions, on a timely basis on or before the 15th day after the end of 
each such reporting period as shown in the schedule in Finding of 
Fact 2(c) of this Decision and Order. 


(c) The schedule is as follows: 


Report 
and 
Assess- 
: : Assess- Report 
Reporting Period ment _— Filed 2 
Due 
Date ! 


6/1/81-6/27/81 7/12/81 0 11/18/81 0 _ 
6/28-7/25 8/9/81 0 11/18/81 0 _ 
7/26-8/29 ... . 9/13/81 $1,823.90 1/11/82 $1,823.90 1/11/82 
8/30-9/26 ... - 10/11/81 =1,879.30 =.1/11/82 ~=—:1,879.30 1/11/82 
9/27-10/31 . . 11/15/81: 1,408.60 1/15/82 1,408.60 1/14/82 
11/1-11/28. . 12/18/81 1,118.85 7/6/83 16.95 7/20/83 
11/29-12/26 ... « 1/10/82 = 1,192.45 7/6/83 0 _ 
12/27-1/30/82... . 2/15/82 = 1,614.15 7/6/83 43.80 7/20/83 
1/31-2/27 3/14/82 = 1,166.95 7/6/83 55.05 7/20/83 
2/28-3/27 4/11/82 1,162.70 7/6/83 21.10 7/20/83 
3/28-4/24 ... . 5/9/82 871.40 7/6/83 21.85 7/20/83 
4/25-5/29 6/13/82 1,175.30 7/6/83 64.15 7/20/83 
5/29-6/26 7/11/82 =: 1,057.50 7/6/83 50.00 7/20/83 
6/26-7/31 ... . 8/15/82 1,888.75 7/6/83 30.40 7/20/83 
7/31-8/28 9/12/82 1,127.30 7/6/83 0 — 
8/28-9/25 ; 10/10/82 1,286.30 7/6/83 82.45 7/20/83 
9/26-10/30.... . 11/14/82 — 1,591.20 7/6/83 104.50 7/20/83 
10/31-11/27 12/12/82 1,176.85 7/6/83 25.50 7/20/83 
11/28-12/31 1/15/83 1,402.10 7/6/83 
1/1/83-1/29/83. 2/13/83 965.30 7/6/83 
1/30-2/26 3/13/83 753.75 7/6/83 
2/27-3/26 4/10/83 720.15 7/6/83 
3/26-4/30 5/15/83 719.50 7/6/83 
5/1-5/28 .... 6/12/83 504.05 7/6/83 : 7/20/83 
5/29-6/25 7/10/83 542.80 7/6/83 .25 7/20/83 
6/26-7/30 8/14/83 558.20 8/25/83 
7/31-8/27 9/11/83 389.30 9/20/83 
8/27-9/24 10/9/83 435.95 10/17/83 
9/25-10/29 .... 11/13/83 508.80 11/30/83 
10/30-11/26 .. 12/11/83 405.00 12/19/83 
11/27-12/31 1/15/84 567.65 2/21/84 
1/1/84-1/28/84 2/12/84 442.75 2/21/84 
1/29/84-2/25/84 3/11/84 404.70 4/2/84 


Assess- 


and 
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Report 


Reporting Period 


Total Assessment: $29,856.50 - Total Paid: $5,221.10 = 
Total Owed: $24,635.40 


1 Reports and assessments must be mailed on or before the 15th day after the end of a 
reporting period (7 CFR 1250.517 and 1250.529). 

2 These are the dates the reports and assessments were received by the American Egg Board. 
Late report Findings have not been made with regard to the following reporting periods: 5/29- 
6/25/88; 8/27-9/24/83; 9/25-10/29/83; and 11/27-12/31/83. 

3 Payment for each reporting period from 7/26/81 to 10/31/81 equals the total assessment for 
that reporting period. Payment for each reporting period from 11/1/81 to 6/25/83 equals that 
portion of the total assessment for that reporting period that was attributable to the handling 
of the eggs of other producers. 


CONCLUSIONS 


By reason of the Findings of Fact set forth herein, respondent 
has violated section 15(b)(1) of the Act (7 U.S.C. 2714(b)(1)), sections 
1250.347-.348 and -.351 of the Order (7 CFR 1250.347-.348 and - 
.351), and sections 1250.514-, .516-, -.517 and -.529 of the Regula- 
tions (7 CFR 1250.514, .516, .517 and .529). These violations warrant 
the sanctions authorized under the Act (7 U.S.C. 2714(b)\(1)) and 


contained in the following order. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


On May 21, 1984, the Hearing Clerk notified respondent that its 
answer had not been received, and on July 13, 1984, complainant 
filed a motion for the issuance of a proposed decision and order, 
which was identical to the decision and order subsequently issued 
by Judge Weber. Respondent filed a response stating that at 
present, it is completely without financial assets to operate its busi- 
ness and is at present out of business. Respondent argued that 
under these circumstances, the proposed decision and order is un- 
reasonable, unfair and contrary to law. However, Judge Weber 
overruled respondent’s objection and issued the proposed decision 
and order on August 14, 1984. 

Respondent argues on appeal that Judge Weber erred in assess- 
ing civil penalties against respondent in the amount of $54,000 
without affording respondent an opportunity for hearing or to 
submit additional evidence as to its lack of financial wherewithal 
to pay a civil penalty. However, under the rules of practice, 
“{flailure to file an answer within the time provided under 
§ 1.136(a) shall be deemed, for purposes of the proceeding, an ad- 
mission of the allegations in the Complaint” (7 CFR § 1.136(c)). And 
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the rules of practice also provide that the “failure to file an answer 
. . Shall constitute a waiver of hearing” (7 CFR § 1.139). 
The letter from the Hearing Clerk serving a copy of the com- 
plaint on respondent expressly advised it of the effect of failing to 
file an answer or request oral hearing. The letter states: 


In accordance with the rules of practice governing proceed- 
ings under the Act, a copy of which is enclosed, you will 
have 20 days from the receipt of this letter within which 
to file with the Hearing Clerk an original and three copies 
of your answer. Your answer should contain a definite 
statement of facts which constitute the grounds of defense, 
and should specifically admit, deny or explain each of the 
allegations of the complaint. Failure to file an answer to 
or plead specifically to any allegation of the complaint 
shall constitute an admission of such allegation. 


Within the same time allowed for the filing of your 
answer, you may, if you wish, request an oral hearing. 
Failure to file such a request will constitute a waiver, on 
your part, of oral hearing. 


Accordingly, the default decision and order was properly issued 
in this case without affording respondent an additional opportunity 
to introduce evidence as to its financial condition. Respondent had 
such an opportunity and waived it. Although on rare occasions de- 
fault decisions have been set aside for good cause shown or where 
complainant did not object,2 respondent has shown no basis for set- 
ting aside the default order here.*® 

It is well settled that if respondent had not waived its right to a 
hearing in this case, respondent could have introduced evidence at 


2 In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final deci- 
sion, 42 Agric. Dec.___ (July 18, 1983) (default decision set aside because service of 
the complaint by registered and regular mail was returned as undeliverable, and 
respondent’s license under the Perishable Agricultural Commodities Act had lapsed 
before service was attempted); Jn re J. Fleishman & Co., 38 Agric. Dec. 789 (1978) 
(remand order), final decision, 37 Agric. Dec. 1175 (1978); In re Christ, L.A.W.A. 
Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 195 
(1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final 
decision, 40 Agric. Dec. 1254 (1981). 

3 See In re Buzun, 43 Agric. Dec. ___ (June 13, 1984); In re Mayer, 43 Agric. Dec. 
____ (Apr. 12, 1984) (decision as to respondent Doss), appeal dismissed, No. 84-4316 
(5th Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. ___ (Jan. 4, 1984); In re 
Berhow, 42 Agric. Dec. ___ (June 9, 1983) In re Rubel, 42 Agric. Dec. ___ (June 2, 
1983); In re Pastures, Inc., 39 Agric. Dec. 395, 396-97 (1980); In re Seal, 39 Agric. Dec. 
370, 371 (1980); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980). 
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the hearing relating to what sanction should be issued in view of 
its financial condition. In fact the Judicial Officer has repeatedly 
urged the parties in the Department’s administrative proceedings 
to introduce sanction evidence to aid the Administrative Law 
Judges and the Judicial Officer in determining the sanction.* But 
when respondent waived the right to a hearing, respondent waived 
the right to introduce evidence as to its financial condition. (The 
complaint specifically advised respondent of the amount of civil 
penalties complainant was seeking (Complaint, at 3), which is iden- 
tical to the civil penalties imposed by Judge Weber in the initial 
decision.) 

Since there is no evidence properly in the record as to respond- 
ent’s financial condition, there is no need to decide whether lesser 
civil penalties would have been imposed in view of respondent’s fi- 
nancial condition. In this respect, it should be noted that although 
other statutes require that a respondent’s financial condition be 
considered in determining civil penalties (e.g., 7 U.S.C. § 213(b); 15 
U.S.C. § 1825(b)(1)), there is no such requirement in the Egg Re- 
search and Consumer Information Act. 7 U.S.C. § 2714(b)(1). 

In addition, the civil penalties imposed here are very modest, 
considering the maximum civil penalties that could have been im- 
posed. The Act states that the civil penalty shall not be less than 
$500 nor more than $5,000, for each violation, and that each viola- 
tion shall be a separate offense. 7 U.S.C. § 2714(b)(1). In this case, 
36 of the violations received the minimum civil penalty of $500 
each. Twenty-four of the violations received a civil penalty of 
$1,500 each. These were instances where for long periods of time 
respondent not only failed to send in assessments on its own eggs, 


4 In re Peterman, 42 Agric. Dec. ___ (Dec. 12, 1988), appeal docketed, No. 84-1053 
(10th Cir. Jan. 13, 1984); In re Hatcher, 41 Agric. Dec. 662, 669 n.8 (1982); In re Row- 
land, 40 Agric. Dec. 1934, 1950 n.9 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983); In re 
King Meat Co., 40 Agric. Dec. 1910, 1919 (1981) (order denying reopening), aff'd, No. 
CV 81-6485 (C.D. Cal. Aug. 11, 1983) (reinstating nunc pro tunc original order of Oct. 
20, 1982, affg 40 Agric. Dec. 1468), aff'd, No. 82-6029 (9th Cir. July 20, 1984); In re 
Baltimore Tomato Co., 39 Agric. Dec. 412, 416 (1980); In re Esposito, 38 Agric. Dec. 
618, 656-63 (1979); In re National Meat Packers, Inc., 38 Agric. Dec. 169, 177 n.6 
(1978); In re Loretz, 36 Agric. Dec. 1087, 1096 (1977); In re Christ, 35 Agric. Dec. 195, 
203 n.8 (1976); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1854-55 (1975); In 
re Speight, 33 Agric. Dec. 280, 310-13 (1974); In re Miller, 33 Agric. Dec. 53, 80, aff'd 
per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974); In re Professional Commodity Serv., 
Inc., 32 Agric. Dec. 585, 586-91 (remand order), second remand order, 32 Agric. Dec. 
592 (1973), final decision, 33 Agric. Dec. 14 (1974); In re Andrews, 32 Agric. Dec. 553, 
579 (1973); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 505 n.20, reconsideration 
denied, 31 Agric. Dec. 843, 847-50 (1972); In re American Fruit Purveyors, Inc., 30 
Agric. Dec. 1542, 1596 n.39 (1971). 
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but failed to remit assessments which it had already collected from 
other producers on their eggs. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 
by the Department to serve as an effective deterrent not only to 
the respondents but also to other potential violators. This policy 
has been followed in all of the Department’s disciplinary proceed- 
ings in recent years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),5 as set forth in the Appendix to this deci- 
sion.* The Department’s sanction policy is also discussed at length 
in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

For the foregoing reasons, the order issued by Judge Weber 
should be issued as the final order in this proceeding. However, it 
should be noted that complainant does not concede that respondent 
is unable to pay the civil penalties imposed. Complainant states 
(Appeal Brief, at 4-5): 


Respondent merely claimed that it was out of business and 
did not have the financial assets to operate the business. 
Complainant believes that respondent is not presently op- 


5 The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F:2d 1088 (5th Cir. 1974). 


6 Severe sanctions issued pursuant to this policy were sustained, e.g., in Jn re Col- 
lier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold 
Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1862-63 (1978), aff'd, No. 78-3134 
(D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir. 1980); In re Muehlenthaler, 
37 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk 
v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1133-34 (1977), aff'd per curiam, 575 Dec. F.2d 879 (5th Cir. 1978); In re Live- 
stock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 
(5th Cir. 1977), cert. denied, 485 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 
31-32 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; 
In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 
518 (1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), 
aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 484 U.S. 920 (1977); In re Southwest 
Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 
(1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. 
Dec. 499, 515, 589-50 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975); In re 
Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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erating the business and may have transferred some of its 
assets to another business organization. However, com- 
plainant does not concede that respondent or its equity dis- 
tributees may not have either assets from such transfer or 
assets in addition to such transfer which may be levied 
upon to collect the civil penalty. However, any determina- 
tions in this regard should only be made in a collection 
action in the appropriate United States District Court if 
respondent fails to pay the penalties assessed in this pro- 
ceeding. 


ORDER 


Respondent, its agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from 
violating the provisions of the Act, the Order, and the Regulations 
by failing to file handler reports and remit assessment obligations 
to the AEB each reporting period on a timely basis, and by failing 
to promptly remit to the AEB all overdue assessment obligations, 
totalling $24,635.40 for the 28 reporting periods beginning on No- 
vember 1, 1981, and ending on February 25, 1984. 

Respondent is assessed civil penalties in the amount of $500 for 
each of the 29 violations involving the failure to file reports with 
the AEB on a timely basis; $500 for each of the 7 violations involv- 
ing the failure to remit assessment obligations to the AEB on a 
timely basis where the obligations consisted solely of assessments 
on eggs of respondent’s own production; and $1,500 for each of the 
24 violations involving the failure to remit assessment obligations 
to the AEB on a timely basis where the obligations consisted of as- 
sessments both on eggs of respondent’s own production and on eggs 
of other producers; for a total of $54,000 in civil penalties. Said civil 
penalties shall be paid by certified check or money order made to 
the order of the Treasurer of the United States and shall be for- 
warded to Gregory Cooper, Office of the General Counsel, United 
States Department of Agriculture, Room 2014 South Building, 
Washington, D.C. 20250, within 30 days from the date this order be- 
comes effective. 

The provisions of this order shall become effective 30 days after 
service on respondent. 


APPENDIX 
Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
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In Re: NEBRASKA BEEF Packers, INc., Gordon, Nebraska, STANKO 
PACKING CoMPANY, INc., Gering, Nebraska, and CaTTLE KING 
PackinG Co., Denver, Colorado. FMIA Docket No. 76. Decided 
November 14, 1984. 


Continued violations—Inspection withdrawn. 


Marshall Marcus, for complainant. 
Martin Schniederman, Washington, D.C. and J. Stephen McGuire, Denver, Colorado, 
for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an administrative proceeding for the withdrawal of feder- 
al meat inspection services provided to respondents under the Fed- 
eral Meat Inspection Act (21 U.S.C. § 601 et seg.) because of alleged 
violations of consent orders filed October 1, 1982. 

Following a hearing, Chief Administrative Law Judge John A. 
Campbell filed an initial decision and order on August 20, 1984, in 
which he found that on numerous occasions the consent orders 
were violated by the processing of adulterated meat and meat food 
products at respondent Cattle King Packing Company’s plant, 
which triggered the withdrawal of meat inspection as to all of the 
respondents under the express terms of the prior consent orders. 
He found that Cattle King processed animals which died otherwise 
than by slaughter and cattle which were unable to proceed to 
slaughter on their own power, and deliberately concealed such ac- 
tivities from USDA personnel. 

On September 21, 1984, respondents appealed to the Judicial Of- 
ficer, to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).* The case was referred to the Judicial Officer for deci- 
sion on October 19, 1984. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondents, but is denied inas- 
much as the issues are not novel or difficult, the case has been 


* The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 1068 (1982). The Department’s present Ju- 
dicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

Based upon a careful consideration of the entire record, the ini- 
tial decision and order is adopted as the final decision and order in 
this case (with trivial editorial changes), except that the effective 
date of the order is changed in view of the appeal. Additional con- 
clusions by the Judicial Officer follow Chief Judge Campbell’s con- 
clusions. ** 


CHIEF AMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the withdrawal of feder- 
al meat inspection services provided to Respondents under the Fed- 
eral Meat Inspection Act (21 U.S.C. 601 et seq.), hereinafter called 
the Act. 

This action was instituted by a complaint filed on December 2, 
1983, by Dr. Donald Houston, Administrator of the Food Safety and 
Inspection Service (FSIS), United States Department of Agriculture 
(USDA). The complaint alleged, in general, that Respondent, Cattle 
King Packing Company had violated the Federal Meat Inspection 
Act (21 U.S.C. 601 et seg.), which activated suspended withdrawals 
of inspection against Respondents Nebraska Beef Packers, Inc., and 
Stanko Packing Company, Inc., their officers, directors, partners, 
affiliates, successors and assigns, as specified in Stipulations and 
Consent Decisions, entered in FMIA Docket Nos. 58 and 59 dated 
October 1, 1982, 41 A.D. 1927 and 41 A.D. 1929. 

In an answer filed on December 21, 1983, Respondents denied the 
material allegations of the complaint, asserted several defenses, 
and requested a dismissal of the complaint. 

A hearing was held on April 3 through April 6, 1984, in Denver, 
Colorado. Complainant was represented by Marshall Marcus and 
John Lom, Office of the General Counsel, USDA, Washington, D.C., 
and Respondents by Robert P. Chaloupka, Esq., Scottsbluff, Nebras- 
ka and J. Stephen McGuire, Esq., Denver, Colorado. At the close of 
the hearing the time was set for the filing of briefs. The last brief 
was filed on July 30, 1984. 


** As stated in the additional conclusions, the Judicial Officer does not believe 
that it is necessary to consider the “equitable considerations” discussed at the end 
of Chief Judge Campbell’s initial decision. 





NEBRASKA BEEF; STANKO PACKING; & CATTLE KING PACKING 1785 
Volume 43 Number 6 


PERTINENT STATUTORY PROVISIONS 
(21 U.S.C.A. 601 et seq) 


§$ 601. Definitions. 

As used in this chapter, except as otherwise specified, the follow- 
ing terms shall have the meanings stated below: 

(m) The term “adulterated” shall apply to any carcass, part 
thereof, meat or meat food product under one or more of the fol- 
lowing circumstances: 

(5) if it is, in whole or in part, the product of an animal which 
has died otherwise than by slaughter; 


$ 602. Congressional statement of findings. 

Meat and meat food products are an important source of the Na- 
tion’s total supply of food. They are consumed throughout the 
Nation and the major portion thereof moves in interstate or for- 
eign commerce. It is essential in the public interest that the health 
and welfare of consumers be protected by assuring that meat and 
meat food products distributed to them are wholesome, not adulter- 
ated, and properly marked, labeled, and packaged. Unwholesome, 
adulterated, or misbranded meat or meat food products impair the 
effective regulation of meat and meat food products in interstate or 
foreign commerce, are injurious to the public welfare, destroy mar- 
kets for wholesome, not adulterated, and properly labeled and 
packaged meat and meat food products, and result in sundry losses 
to livestock producers and processors of meat and meat food prod- 
ucts, as well as injury to consumers. The unwholesome, adulterat- 
ed, mislabeled, or deceptively packaged articles can be sold at 
lower prices and compete unfairly with the wholesome, not adulter- 
ated, and properly labeled and packaged articles, to the detriment 
of consumers and the public generally. It is hereby found that all 
articles and animals which are regulated under this chapter are 
either interstate or foreign commerce or substantially affect such 
commerce, and that regulation by the Secretary and cooperation by 
the States and other jurisdictions as contemplated by this chapter 
are appropriate to prevent and eliminate burdens upon such com- 
merce, to effectively regulate such commerce, and to protect the 
health and welfare of consumers. 


§ 603. Inspection of meat and meat food products—Examination of 
animals before slaughtering; diseased animals slaughtered sep- 
arately and carcasses examined. 

(a) For the purpose of preventing the use in commerce of meat 
and meat food products which are adulterated, the Secretary shall 
cause to be made, by inspectors appointed for that purpose, an ex- 
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amination and inspection of all cattle, sheep, swine, goats, horses, 
mules, and other equines before they shall be allowed to enter into 
any slaughtering, packing, meat-canning, rendering, or similar es- 
tablishment, in which they are to be slaughtered and the meat and 
meat food products thereof are to be used in commerce; and all 
cattle, sheep, swine, goats, horses, mules and other equines found 
on such inspection to show symptoms of disease shall be set apart 
and slaughtered separately from all other cattle, sheep, swine, 
goats, horses, mules, or other equines, and when so slaughtered the 
carcasses of said cattle, sheep, swine, goats, horses, mules, or other 
equines shall be subject to a careful examination and inspection, 
all as provided by the rules and regulations to be prescribed by the 
Secretary, as provided for in this subchapter. 


HUMANE METHODS OF SLAUGHTER 


(b) For the purpose of preventing the inhumane slaughtering of 
livestock, the Secretary shall cause to be made, by inspectors ap- 
pointed for that purpose, an examination and inspection of the 
method by which cattle, sheep, swine, goats, horses, mules, or other 
equines are slaughtered and handled in connection with slaughter 
in the slaughtering establishments inspected under this chapter. 
The Secretary may refuse to provide inspection to a new slaughter- 
ing establishment or may cause inspection to be temporarily sus- 
pended at a slaughtering establishment if the Secretary finds that 
any cattle, sheep, swine, goats, horses, mules, or other equines have 
been slaughtered or handled in connection with slaughter at such 
establishment by any method not in accordance with sections 1901 
to 1906 of Title 7 until the establishment furnishes assurances sat- 
isfactory to the Secretary that all slaughtering and handling in 
connection with slaughter of livestock shall be in accordance with 
such a method. 


§ 604. Post mortem examination of carcasses and marking or label- 
ing; destruction of carcasses condemned; reinspection 

For the purposes set forth in section 603 of this title the Secre- 
tary shall cause to be made by inspectors appointed for that pur- 
pose a post mortem examination and inspection of the carcasses 
and parts thereof of all cattle, sheep, swine, goats, horses, mules, or 
other equines to be prepared at any slaughtering, meat-canning, 
salting, packing, rendering, or similar establishment in any State, 
Territory, or the District of Columbia as articles of commerce 
which are capable of use as human food; and the carcasses and 
parts thereof of all such animals found to be not adulterated shall 
be marked, stamped, tagged, or labeled as “Inspected and passed’’; 
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and said inspectors shall label, mark, stamp, or tag as “Inspected 
and condemned” all carcasses and parts thereof of animals found 
to be adulterated; and all carcasses and parts thereof thus inspect- 
ed and condemned shall be destroyed for food purposes by the said 
establishment in the presence of an inspector, and the Secretary 
may remove inspectors from any such establishment which fails to 
so destroy any such condemned carcass or part thereof, and said 
inspectors, after said first inspection, shall, when they deem it nec- 
essary, reinspect said carcasses or parts thereof to determine 
whether since the first inspection the same have become adulterat- 
ed, and if any carcass or any part thereof shall, upon examination 
and inspection subsequent to the first examination and inspection, 
be found to be adulterated, it shall be destroyed for food purposes 
by the said establishment in the presence of an inspector, and the 
Secretary may remove inspections from any establishment which 
fails to so destroy any such condemned carcass or part thereof. 


MEAT 


$605. Examination of carcasses brought into slaughtering or pack- 
ing establishments, and of meat food products issued from and 


returned thereto; conditions for entry 

The’ foregoing provisions shall apply to all carcasses or parts of 
carcasses of cattle, sheep, swine, goats, horses, mules, or other 
equines, or the meat or meat products thereof. which may be 
brought into any slaughtering, meat-canning, salting, packing, ren- 
dering, or similar establishment, and such examination and inspec- 
tion shall be had before the said carcasses or parts thereof shall be 
allowed to enter into any department wherein the same are to be 
treated and prepared for meat food products; and the foregoing pro- 
visions shall also apply to all such products, which, after having 
been issued from any slaughtering, meat-canning, salting, packing, 
rendering, or similar establishment, shall be returned to the same 
or to any similar establishment where such inspection is main- 
tained. The Secretary may limit the entry of carcasses, parts of car- 
casses, meat and meat food products, and other materials into any 
establishment at which inspection under this sub-chapter is main- 
tained, under such conditions as he may prescribe to assure that 
allowing the entry of ‘such articles into such inspected establish- 
ments will be consistent with the purposes of this chapter. 


§ 610. Prohibited acts 
No person, firm, or corporation shall, with respect to any cattle, 
sheep, swine, goats, horses, mules, or other equines, or any car- 
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casses, parts of carcasses, meat or meat food products of any such 


animals— 
(a) REEEKEEEEE 


HUMANE METHODS OF SLAUGHTER 


(b) slaughter or handle in connection with slaughter any such 
animals in any manner not in accordance with sections 1901 to 
1906 of Title 7; 


* * * * * * * 


§ 671. Inspection services; refusal or withdrawal; hearing; business 
unfitness based upon certain convictions; other provisions for 
withdrawal of services unaffected; responsible connection with 
business; finality of Secretary’s actions; judicial review; record 

The Secretary may (for such period, or indefinitely, as he deems 
necessary to effectuate the purposes of this chapter) refuse to pro- 
vide, or withdraw, inspection service under subchapter I of this 
chapter with respect to any establishment if he determines, after 
opportunity for a hearing is accorded to the applicant for, or recipi- 
ent of, such service, that such applicant or recipient is unfit to 
engage in any business requiring inspection under subchapter I of 
this chapter because the applicant or recipient, or anyone responsi- 
bly connected with the applicant or recipient, has been convicted, 
in any Federal or State court, of (1) any felony, or (2) more than 
one violation of any law, other than a felony, based upon the ac- 
quiring, handling, or distributing of unwholesome, mislabeled, or 
deceptively packaged food or upon fraud in connection with trans- 
actions in food. This section shall not affect in any way other provi- 
sions of this chapter for withdrawal of inspection services under 
subchapter I of this chapter from establishments failing to main- 
tain sanitary conditions or to destroy condemned carcasses, parts, 
meat or meat food products. 


* * * 


PERTINENT REGULATIONS 


(9 CFR 309 et seq) 


§ 309.1 Ante-mortem inspection in pens of official establishments. 

(a) All livestock offered for slaughter in an official establishment 
shall be examined and inspected on the day of and before slaughter 
unless, because of unusual circumstances, prior arrangements ac- 
ceptable to the Administrator have been made in specific cases by 
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the circuit supervisor for such examination and inspection to be 
made on a different day before slaughter. 

(b) Such ante-mortem inspection shall be made in pens on the 
premises of the establishment at which the livestock are offerd for 
slaughter before the livestock shall be allowed to enter into any de- 
partment of the establishment where they are to be slaughtered or 
dressed or in which edible products are handled. When the holding 
pens of an official establishment are located in a public stockyard 
and are reserved for the exclusive use of the establishment, such 
pens shall be regarded as part of the premises of that establish- 
ment and the operator of the establishment shall be responsible for 
compliance with all requirements of the regulations in this sub- 
chapter with respect to such pens. 


§ 309.2 Livestock suspected of being diseased or affected with certain 
conditions; identifying suspects; disposition on post-mortem in- 
spection or otherwise. 

(a) Any livestock which, on ante-mortem inspection, do not clear- 
ly show, but are suspected of being affected with any disease or 
condition that, under Part 311 of this sub-chapter, may cause con- 
demnation of the carcass on post-mortem inspection, and any live- 
stock which show, on ante-mortem inspection, any disease or condi- 
tion that, under Part 311 of this subchapter would cause condem- 
nation of only part of the carcass on post-mortem inspection, shall 
be so handled as to retain its identity as a suspect until it is given 
final post-mortem inspection, when the carcass shall be marked 
and disposed of as provided in Parts 310 and 311 of this subchapter, 
or until it is disposed of as otherwise provided in this part. 

(b) All seriously crippled animals and animals commonly termed 
“downers,” shall be identified as U.S. Suspects and disposed of as 
provided in § 311.1 of this subchapter unless they are required to 
be classed as condemned under § 309.3. 


§ 309.3 Dead, dying, disabled, or diseased and similar livestock. 

(a) Livestock found to be dead or in a dying condition on the 
premises of an official establishment shall be identified as US. 
Condemned and disposed of in accordance with § 309.13. 

(b) Livestock plainly showing on ante-mortem inspection any dis- 
ease or condition that, under Part 311 of this subchapter, would 
cause condemnation of their carcasses on post-mortem inspection 
shall be identified as U.S. Condemned and disposed of in accord- 
ance with § 309.13. 

(c) Any swine having a temperature of 106° F. or higher and any 
cattle, sheep, goats, horses, mules, or other equines having a tem- 
perature of 105° F. or higher shall be identified as U.S. Condemned. 
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In case of doubt as to the cause of the high temperature, or when 
for other reasons a Program employee deems such action warrant- 
ed, any such livestock may be held for reasonable time under the 
supervision of a Program employee for further observation and 
taking of temperature before final disposition of such livestock is 
determined. Any livestock so held shall be reinspected on the day 
it is slaughtered. If, upon such reinspection, or when not held for 
further observation and taking of temperature, then on the origi- 
nal inspection, the animal has a temperature of 106° F. or higher 
in the case of swine, or 105° F. or higher in the case of other live- 
stock, it shall be condemned and disposed of in accordance with 
§ 309.13. 

(d) Any livestock found in a comatose or semicomatose condition 
or affected with any condition not otherwise covered in this part, 
which would preclude release of the animal for slaughter for 
human food, shall be identified “U.S. Condemned” and disposed of 
in accordance with § 309.13, except that such animal may be set 
apart and held for further observation or treatment under supervi- 
sion of a Program employee or other official designated by the area 
supervisor and for final disposition in accordance with this part. 


§$ 309.12 Emergency slaughter, inspection prior to. 

In all cases of emergency slaughter, except as provided in 
§ 311.27 of this subchapter, the animals shall be inspected immedi- 
ately before slaughter, whether theretofore inspected or not. When 
the necessity for emergency slaughter exists, the establishment 
shall notify the inspector in charge so that such inspection may be 
made. 


§ 309.13 Disposition of condemned livestock. 

(a) Except as otherwise provided in this part, livestock identified 
as U.S. Condemned shall be killed by the official establishment, if 
not already dead. Such animals shall not be taken into the official 
establishment to be slaughtered or dressed; nor shall they be con- 
veyed into any department of the establishment used for edible 
products; but they shall be disposed of in the manner provided for 
condemned carcasses in Part 314 of this subchapter. The official 
U.S. Condemned tag shall not be removed from, but shall remain 
on the carcass until it goes into the tank, or is otherwise disposed 
of as prescribed in Part 314 of this subchapter, at which time such 
tag may be removed by a Program employee only. The number of 
such tag shall be reported to the veterinary medical officer by the 
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inspector who affixed it, and also by the inspection who supervised 
the tanking of the carcass. 


* * * * * * 


Title 7—Subtitle A—Office of the Secretary of Agriculture 

Subpart H—Rules of Practice Governing Formal Adjudicatory 
Proceedings Instituted by the Secretary Under Various Statutes—7 
CFR 1.130-1.151 


$ 1.138 Consent decision. 

At any time before the Judge files the decision, the parties may 
agree to the entry of a consent decision. Such agreement shall be 
filed with the Hearing Clerk in the form of a decision signed by the 
parties with appropriate space for signature by the Judge, and 
shall contain an admission of at least the jurisdictional facts, con- 
sent to the issuance of the agreed decision without further proce- 
dure and such other admissions or statements as may be agreed be- 
tween the parties. The Judge shall enter such decision without fur- 
ther procedure, unless an error is apparent on the face of the docu- 
ment. Such decision shall have the same force and effect as a deci- 
sion issued after full hearing, and shall become final upon issuance 


to become effective in accordance with the terms of the decision. 
(Emphasis added) 


FINDINGS OF FACT 


1. Respondent, Nebraska Beef Packers, Inc., hereafter called Ne- 
braska Beef, is a corporation which operates a meat processing es- 
tablishment at 120 West Highway 20, Gordon, Nebraska 69343. 

2. Nebraska Beef was, at all times material herein, the recipient 
of inspection services under Title I of the Act at its meat processing 
establishment. 

3. Respondent, Stanko Packing Company, Inc., hereafter called 
Stanko Packing, is a corporation which operates a meat processing 
establishment at 2605 North 7th Street, Gering, Nebraska 69341. 

4. Stanko Packing was, at all times material herein, the recipient 
of inspection services under Title I of the Act at its meat processing 
establishment. 

5. Respondent, Cattle King Packing Company, hereafter called 
Cattle King, is a corporation which, at all times material herein, 
operated a meat processing establishment at 5590 High Street, 
Denver, Colorado 80216. 

6. Cattle King was, at all times material herein, the recipient of 
inspection services under Title I of the Act at its meat processing 
establishment. 
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7. On October 1, 1982, Administrative Law Judge Victor W. 
Palmer issued a Stipulation and Consent Decision against Nebras- 
ka Beef (FMIA Docket No. 59) and Stanko Packing (FMIA Docket 
No. 58). These orders resolved complaints issued under section 401 
of the Act (21 U.S.C. 671) by the Administrator of FSIS which were 
based on felony convictions of both Nebraska Beef and Stanko 
Packing. These Stipulation and Consent Decisions each contained, 
in pertinent part, the following terms and conditions: 


ORDER 


Inspection service under Title I of the FMIA is, for a period of 
two (2) years, withdrawn from and denied to respondent, its offi- 
cers, directors, partners, affiliates, successors, and assigns, directly 
or through any corporate device. This withdrawal will become ef- 
fective on October 1, 1982. This two-year period of withdrawal and 
denial will be held in abeyance and will not become effective:! 


(A) For so long as, within three years of the effective 
date of this Order, respondent or any of its officers, part- 
ners, employees, agents, or affiliates, or any “official estab- 
lishment” owned or controlled in any manner by Rudolph 
G. “Butch” Stanko or Henry Stanko Jr. do not violate (as 
that term is defined in paragraph II, infra) any section of 
the FMIA or state or local statute involving the prepara- 
tion, sale, transportation or attempted distribution of any 
adulterated or misbranded products; and (emphasis added) 


* * * * * * * 


The term “violate,” as used in paragraph I (A) herein, 
means a violation found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon a final decision in 
a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision, if appealed), 
and if it is found that there is any such violation of any 
term of this Order, the suspension of the withdrawal and 
denial of inspection service under Title I of the FMIA shall 
be terminated and denial will become effective immediate- 
ly. This shall not preclude the referral of any such viola- 
tion to the Department of Justice for possible criminal or 
civil proceedings. 


1JIn Stanko Packing Company, Inc., 41 A.D. 1929, 1931, the two-year period of 
withdrawal and denial was held in abeyance “except for a period to commence 
March 1, 1983, through March 30, 1983.” 
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8. Since October 1, 1982, inspection services under the Act, were 
provided to each Respondent subject to the terms and conditions 
specified in the Stipulation and Consent Decisions cited in Finding 
7 

9. Respondent Cattle King was an “official establishment” which 
was “owned or controlled” by Rudolph G. “Butch” Stanko or Henry 
Stanko, Jr. Complainant’s exhibits C1-C4 (Application For Federal 
Meat, Poultry, or Import Inspection) reveal that at all times mate- 
rial herein: 

a. Rudolph G. “Butch” Stanko, was the ‘“owner-manager” of 
Cattle King; 

b. Henry Stanko, Jr., was “plant manager or administrator” of 
Cattle King; 

c. Cattle King advised USDA that in addition to its own name, 
it would be conducting business under the names of Respondent, 
Nebraska Beef and Nebraska Beef Processors; and 

d. Respondent, Stanko Packing, which is solely owned by Ru- 
dolph G. “Butch” Stanko, also conducted business under the names 
of Respondent, Nebraska Beef and Nebraska Beef Processors. 

Further, Rudolph G. “Butch” Stanko, in addition to controlling 
both Respondents Cattle King and Stanko Packing, holds a sub- 
stantial ownership interest in Respondent Nebraska beef. All three 
Respondents do business under the trade name “Nebraska Beef 
Processors” and advertise together. Each Respondent answers its 
telephone as ‘Nebraska Beef” and trades under the name “Nebras- 
ka Beef Processors” (Cx 4, 5; Tr. 473, 507-508, 524-525). 

10. USDA meat inspectors-and veterinarians are assigned to fed- 
erally inspected packing establishments to assure that only whole- 
some, unadulterated and properly marked and labeled meat and 
meat food products are produced for human consumption. 

11. All livestock slaughtered at a federally inspected establish- 
ment is required to be offered, by the establishment, for ante- 
mortem inspection by USDA veterinarians before entering the 
plant for slaughter. 

12. Animals which, upon ante-mortem inspection, are suspected 
of being affected with a disease or condition which could render 
them unwholesome, shall be identifed as “U.S. Suspect” by a 
USDA veterinarian and shall retain such an identity until passed 
or condemned upon post-mortem inspection. 

13. Seriously crippled livestock or “downers”, which include ani- 
mals that are injured or “downed” after ante-mortem inspection, 
shall be identified as ‘U.S. Suspect” and tagged as such by USDA 
employees and must be disposed of as provided by the regulations. 
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14. Livestock which, upon ante-mortem inspection are found to 
be dead, in a dying condition, or show signs of disease, or are in 
such condition which would cause condemnation, shall be identified 
as “U.S. Condemned” by a USDA veterinarian and disposed of ac- 
cording to regulations. 

15. Livestock identified as “U.S. Condemned,” if not already 
dead, shall be killed by the establishment and shall not be brought 
into the plant for any purpose. Such animals shall be destroyed, de- 
natured, and disposed of according to the regulations. 

16. “Slaughter inspection” consists of both ante-mortem and post- 
mortem inspection conducted by employees designated by the Sec- 
retary to perform these functions. Animals killed without required 
inspection are not deemed to be “slaughtered” in accordance with 
the Act. (Tr. 54, 87-99, 100-102, 110-112) 

17. Cattle which have died other than by “slaughter” are deemed 
adulterated for purposes of the Act, and as such, are unfit for 
human consumption. 

18. There are no recognized tests or methods to determine wheth- 
er or not a carcass was obtained from an animal which died other 
than by “slaughter.” 

19. On numerous occasions between July 1, 1981, and October 1, 
1983, Respondent Cattle King illegally processed adulterated meat 
and meat food products at its establishment in Denver, Colorado. 
The establishment processed cattle, which died otherwise than by 
“slaughter,” and illegally concealed these activities from USDA 
personnel. Specifically; 

a. On occasions, Cattle King employees acting themselves, and/ 
or under instructions of supervisors of Cattle King illegally brought 
into the official establishment for processing as food for human 
consumption, cattle which had died otherwise than by “slaughter.” 
On these occasions, said cattle illegally entered onto the kill floor, 
through the plant’s “cripple door,” when USDA personnel were not 
present or when they were deliberately distracted or otherwise oc- 
cupied in other areas of the establishment. 

b. Between July 1, 1981, and October 1, 1988, Cattle King 
maintained a routine policy and procedure to circumvent the Act 
and regulations by concealing, from USDA inspection personnel, 
cattle which were dead or “down in the chutes” and which were 
not able to proceed to slaughter on their own power. Said cattle, 
which should have been examined, and condemned or identified as 
“U.S. Suspect” by USDA personnel, were dragged or pulled up the 
chute to the “knocking” area and illegally processed as normal, 
healthy cattle, by Cattle King employees who were acting under 
the direction of their superiors. 
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CONCLUSIONS 


All contentions of the parties raised at the hearing and in the 
briefs have been considered in the light of the entire record in ar- 
riving at this decision and order. 

Based upon the record evidence in this proceeding, it is con- 
cluded: 

1. The Secretary of Agriculture has jurisdiction of the subject 
matter of this proceeding; 

2. Respondent, Cattle King, was an official establishment which 
was owned or controlled by Rudolph G. “Butch” Stanko or Henry 
Stanko, Jr.; and 

3. Cattle King’s intentional and illegal processing of adulterated 
meat and meat food products at its establishment in Denver, Colo- 
rado, constituted violations of the Act and regulations thereunder, 
and a breach of the Consent Decisions entered in FMIA Docket 
Nos. 58 and 59. 


I 


There can be no question as to the jurisdiction of the Secretary 
over the subject matter of this proceeding, and the legitimacy of 
this action. At all times material to these proceedings, Cattle King 
was owned by Rudolph G. “Butch” Stanko and all three Respond- 
ents were affiliated in their regulated business operations. Through 
the illegal activities of Respondent Cattle King, the Respondents 
breached the earlier consent decisions. See: Finding of Fact and 
pertinent sections of the Act and Regulations. 

Respondents, beginning at page 21 of their brief, argue that they 
are not affiliated because they have no interlocking management 
personnel. Respondents also argue: (a) that the issue of affiliation 
should be analogized with suspension regulations issued by the De- 
partments of Housing and Urban Development and Health and 
Human Services, with cases dealing with suspensions, and the Se- 
curities Exchange Act of 1934, and (b) that since withdrawal of 
meat inspection services is discretionary, such services do not have 
to be withdrawn. However, an integral issue in this case is whether 
the consent decisions, FMIA Docket Nos. 58 and 59, had been 
breached. Rudolph G. “Butch” Stanko owned the now closed Cattle 
King facility. When Stanko Packing and Nebraska Beef entered 
into the consent decision it was agreed that if any official establish- 
ment owned or controlled or managed by Henry Stanko or “Butch” 
Stanko violated the Federal Meat Inspection Act, the withdrawal 
provisions of the consent orders would be implemented. Respond- 
ents now cannot ignore or wish away provisions they agreed to at 
previous arms-length negotiations with the Department. Hence, we 
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are not persuaded by the regulations, statutes or cases cited by Re- 
spondents. They are not analogous to the matter considered here. 


Il 


In order to receive inspection services as provided under the Act, 
Cattle King entered into an accord with USDA via the Application 
for Meat Inspection, in which the company agreed “. . . to conform 
strictly to the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) 
[and] The Regulations Governing Meat Inspection of the United 
States Department of Agriculture (9 CFR Part 301 et seg.) ... .” 
Cattle King thereafter breached its agreement with the USDA and 
violated the Act and regulations when it illegally processed meat 
and meat food products by processing cattle, which had died other- 
wise than by slaughter. 

In order to assure that only wholesome and unadulterated meat 
and meat food products enter the human food chain, the Secretary 
of Agriculture, pursuant to the Act, established rules and regula- 
tions governing federally inspected meat packing establishments 
and appointed veterinarians and inspectors to assure that all meat 
and meat food products were produced in accordance with the Act 
and regulations. As the record shows, Cattle King, through it offi- 
cers, supervisors, and employees, engaged in practices designed to 
circumvent the Act and regulations, particularly with regard to the 
handling and slaughter of animals destined for human food. More- 
over, as the record demonstrates, Cattle King accomplished these 
illegal acts at times when USDA personnel, assigned to Cattle 
King, were purposely distracted or occupied with other matters. 

Both the Act and regulations contain sections which deal specifi- 
cally with the handling of cattle to be processed as meat and meat 
food products. (See Statute, Regulations and Findings 10-17) Testi- 
mony provided by three USDA veterinary officers, Drs. Hueber, 
Brickler, and Martin, clearly established the proper procedures for 
legal “slaughter.” In addition, each veterinarian testified that it is 
impossible for USDA veterinarians or inspectors to make technical 
determinations on animals which have not been inspected by them. 
Each of these veterinarians also emphasized the fact that all deter- 
minations (even under exceptional circumstances where the slaugh- 
tering process might begin outside the plant, as outlined at page 2- 
8, and 9 of Respondents’ brief) regarding the eligibility of a particu- 
lar animal for entry into a federally inspected meat packing estab- 
lishment for slaughter must be made by USDA veterinarians and 
not by plant employees acting on their own. 

At the hearing, complainant called six former Cattle King em- 
ployees, some of whom held supervisory positions and others who 
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were employed by Cattle King from tiie day it began operating 
until it ceased production in late 1983. Each of these witnesses, 
Larry Andrews, Tr. 199 et seg., Mark Coover, Tr. 337 et seq., Wil- 
liam LaPlant, Tr. 350 et seg., Leon Simmons, Tr. 365 et seg., Samuel 
Henderson, Tr. 384 et seg., and Randolph Sisneros, Tr. 410 et seq., 
testified about their personal participation and/or observation of il- 
legal activities at Cattle King while they were employed at the 
plant. Their testimony revolved around the introduction of dead or 
“downed” cattle into the production process when USDA veterinar- 
ians and inspectors were not present. 

Mr. Larry Andrews, a former Cattle King kill floor supervisor, 
testified that on May 17, 1983, outside the observation of USDA 
employees, at least three dead animals were dragged behind a 
pickup truck from the cattle holding pens to a side door at the 
Cattle King plant (cripple door) where they were surreptitiously 
brought onto the kill floor, hung on the line, and processed as 
though they had been passed for slaughter by USDA veterinarians 
as healthy animals. (Tr. 204-217, 296-301, 327) 

Mr. Andrews also testified about the common and illegal practice 
at Cattle King that involved the killing and processing of cattle 
that were unable to reach the “knocking area” on their own power. 
Tr. 217-220. 

Cattle King’s disregard for the Act and regulations, which are 
designed to assure the production of wholesome and unadulterated 
meat and meat food products, is typified in the testimony of former 
employee William LaPlant, regarding illegal activities involving 
animals that were “down in the chute” and should have been re- 
examined by USDA veterinarians. Mr. LaPlant replied to the fol- 
lowing questions (Tr. 362): 


Q. If you remember, sir, during those occasions when 
there was a downer in the chute, and the USDA was 
not there, was there any activity or effort to accom- 
plish this without USDA, with people watching out for 
the inspector or was anyone told to get it done before 
the inspector got there? 


A. I have heard at times—I heard it, “Hurry before the 
inspector gets out.” 


Q. ‘You heard “Hurry before the inspector gets out?” 
A. Yes. 


Some of Respondent’s own witnesses confirmed the testimony 
presented by complainant’s witnesses and recounted about other il- 
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legal incidents that they had personally observed. Both Pat La- 
moureux (Tr. 556-557, 573-574, 579, 582-588) and Lonnie Whittiker 
(Tr. 804-805) observed animals being brought into the plant 
through the “cripple door” without inspectors present and saw ani- 
mals which were “down in the chute” dragged to the knocking 
area when inspectors or veterinarians were not present. 

Respondents, beginning at page 4 of their brief, challenge the 
credibility of certain of the witnesses whose testimony is cited by 
complainant (i.e., Larry Andrews, Mark Coover, William LaPlant, 
Leon Simmons, Randolph Sisneros, Pat Lamoureux, Lonnie Whit- 
tiker, and Samuel Henderson) and argue that each has little credi- 
bility because most of them are merely former and disgruntled 
Cattle King employees. 

This assertion is without merit in light of the fact that Andrews, 
Coover, Sisneros, and Henderson were trusted employees of Cattle 
King from the day the plant began operations in June of 1981 until 
it ceased production in December of 1983. Pat Lamoureux’s fifteen 
months and Lonnie Whittiker’s two years of continuous service at 
Cattle King also ended when plant operations were terminated. As 
the record discloses, Respondents failed to establish any bias, hos- © 
tility, lack of candor, or personal gain in the outcome of these pro- 
ceedings on the part of any of the above-mentioned witnesses, in- 
cluding Lamoureux and Whittiker, who were called by and testi- 
fied on behalf of the Respondents. 

Citing testimony of Drs. Brickler and Martin, Respondents argue 
that it was the “policy” of Cattle King to notify USDA veterinar- 
ians each time an animal went down in the knocking chute. How- 
ever a review of Dr. Brickler’s and Dr. Martin’s testimony clearly 
shows that both veterinarians instructed Cattle King employees to 
notify them when an animal went down in the chute. 

Respondents cite Dr. Brickler’s testimony to imply that all ani- 
mals “down in the chute” were, as a matter of policy at Cattle 
King, called to the attention of the USDA veterinarian and tagged. 
Obviously, when stating, at Tr. 634, that to his “knowledge there 
were none that went down in the chute that were not tagged .. .,” 
Dr. Brickler was only referring to the “downers” he personally ob- 
served. Testimony of witnesses, who stated that “downers” were 
pulled up the chute without Dr. Brickler’s or other veterinarians’ 
knowledge, clearly established a policy of noncompliance at Cattle 
King and indicated that Dr. Brickler only had the opportunity to 
examine a small portion of the animals “down in the chute” at 
Cattle King. 

On page 11 of their brief, respondents attempt to justify their 
practice of dragging “downers” outside the presence of inspectors 
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through the testimony of their witness, Dr. Roger Krull. Dr. Krull 
testified that he may have allowed this practice to occur prior to 
1975. when he was employed by the USDA, but he further testified 
at Tr. 950 that he had not discussed the practice with his superiors 
and that he did not “. . . know if it was the practice right now.” 
Examination of Drs. Brickler’s and Martin’s testimony on this 
point clearly shows that Dr. Krull’s procedure was never imple- 
mented nor allowed at Cattle King or any other USDA regulated 
establishment they supervised. 

Finally, as noted in Complainant’s reply brief, Respondents at- 
tempt to gloss over the incidents of May 17, 1983, where the record 
shows that several dead cattle, contrary to the Act, were brought 
into the Cattle King plant, by referring to the condition of the 
cattle as having suffered from “wheat poisoning.” They rely on Dr. 
Krull’s testimony regarding the use of Caldex as a remedy for 
“wheat poisoning” and Mr. Lamoureux’s testimony regarding the 
injections of that chemical to attempt to show that nothing was 
really wrong with these animals. 

The diagnosis of “wheat poisoning” was made solely by plant em- 
ployees, none of whom were trained as veterinarians, who, con- 
trary to USDA policy, never advised the plant veterinarians of 
these particular “downers” and, as testified by Mr. Andrews, took 
great pains to insure that USDA personnel would not observe these 
cattle being brought into the flow of production at Cattle King (Tr. 
208, 210-217). The “wheat poisoning incident” becomes more criti- 
cal in light of Dr. Brickler’s rebuttal testimony that the symptoms 
of “wheat poisoning” would be similar to other animal diseases 
such as lead poisoning and rabies. (Tr. 979). Dr. Brickler also testi- 
fied that none of these diseases are treated with Caldex. 

Complainant has, as evidenced by the record in these proceed- 
ings, sustained its burden of proving the allegations of the com- 
plaint. In so doing, Complainant has shown that Respondent Cattle 
King has committed flagrant violations of the Act and regulations, 
specified in the proposed findings of fact, by illegally processing 
dead or dying animals as food for human consumption. The record 
also shows that Cattle King was, during the time it committed said 
offenses, an affiliate of Nebraska Beef and Stanko Packing, and 
that Rudolph G. “Butch” Stanko owned or controlled all three Re- 
spondent corporations: Thus, Respondents Nebraska Beef and 
Stanko Packing, as well as Cattle King, violated the provisions of 
consent decisions FMIA Nos. 58 and 59. 

Beginning at page 28 of their brief, Respondents argue that equi- 
table considerations do not support withdrawing inspection services 
from Stanko Packing and/or Nebraska Beef. Respondents argue 
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that it would be unconscionable to put innocent employees out of 
work, if inspection services were to be withdrawn. 

The issuance of an order which will have an adverse collateral 
effect on innocent persons, one of whom I believe is Rudolph 
Stanko, Sr., is not an easy task. However, the equitable consider- 
ations asserted by Respondents were no doubt of some concern 
when the consent orders were issued in October 1982, which held 
in abeyance the two-year withdrawal of inspection services. 

These considerations were considered here, but are outweighed 
by the public interest; the right of the public to expect pure and 
wholesome meat from meat processing establishments; and the 
right of the public to expect USDA personnel to properly adminis- 
ter the inspection programs authorized by Congress to promote a 
wholesome meat product for the public. It would be unconscionable 
to ignore the public interest here which in my opinion outweighs 
the equitable considerations advanced by Respondents. 

Accordingly, in view of the entire record in this proceeding, the 
sanctions requested by the Complainant are appropriate and are so 
ordered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents’ appeal is directed at preventing the withdrawal of 
inspection services from Nebraska Beef, in view of changed circum- 
stances as to the other respondents. In December 1983, before the 
hearing was held in this case, Cattle King “closed its doors perma- 
nently due to a total decline in business because of adverse publici- 
ty” (Appeal Brief, at 2, 5). Later, Stanko Packing Company’s plant 
“was sold to an entirely independent third party, Packerland of 
Wisconsin, in July 1984” (Appeal Brief, at 2-3).? 

Respondents argue that (i) Chief Judge Campbell erred in finding 
that Nebraska Beef and Cattle King are affiliated, (ii) the 1982 con- 
sent orders should embody the discretionary elements of the stat- 
ute, (iii) mitigating circumstances should prevent the withdrawal of 
inspection services from Nebraska Beef, and (iv) the record does 
not support the findings of fact as to Cattle King’s violations. 

Although I agree with Chief Judge Campbell’s determination 
that all of the respondents were affiliated, respondents’ argument 
overlooks the fact that it is not necessary, under the terms of Ne- 
braska Beef’s 1982 consent order, to show that Nebraska Beef and 
Cattle King are affiliated, in order for a violation by Cattle King to 


2 Whether Packerland of Wisconsin is subject to Stanko Packing Company’s con- 
sent order, which applies to its “successors” and “assigns” (In re Stanko Packing 
Co., 41 Agric. Dec. 1929, 1931 (1982)), need not be decided here. 
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trigger the imposition of the consent sanction as to Nebraska Beef. 
The consent order provides (Jn re Nebraska Beef Packers, Inc., 41 
Agric. Dec. 1927, 1928 (1982): 


Inspection service under Title I of the FMIA is, for a 
period of two (2) years, withdrawn from and denied to re- 
spondent, its officers, directors, partners, affiliates, succes- 
sors, and assigns, directly or through any corporate device. 
This withdrawal will become effective on October 1, 1982. 
This two year period of withdrawal and denial will be held 
in abeyance and will not become effective: 


(A) For so long as, within three years of the ef- 
fective date of this Order, respondent or any of its 
officers, partners, employees, agents, or affiliates, 
or any “official establishment” owned or con- 
trolled in any manner by Rudolph G. “Butch” 
Stanko or Henry Stanko Jr. do not violate (as that 
term is defined in paragraph II, infra) any section 
of the FMIA or state or local statute involving the 
preparation, sale, transportation or attempted dis- 
tribution of any adulterated or misbranded prod- 
ucts; (Emphasis added.) 


It is undisputed that Rudolph G. “Butch” Stanko was the sole 
owner of Cattle King (an “official establishment”). That circum- 
stance by itself is sufficient, under the express terms of the consent 
order, to cause violations by Cattle King to trigger the consent 
sanction as to Nebraska Beef. 

It is undisputed that Henry Stanko, Jr., was the plant manager 
or administrator of Cattle King. That circumstance by itself is suf- 
ficient, under the express terms of the consent order, to cause vio- 
lations by Cattle King to trigger the consent sanction as to Nebras- 
ka Beef. 

It is unnecessary, therefore, to find a third circumstance, i.e., 
Cattle King’s affiliation with Nebraska Beef, to cause violations by 
Cattle King to trigger the consent sanction as to Nebraska Beef. 

However, Cattle King is an “affiliate” of Nebraska Beef, under 
the ordinary usage of that term.* An “affiliate” is a “company ef- 


3 Tt is necessary to find that Cattle King is an affiliate of Nebraska Beef in order 
to make Nebraska Beef’s 1982 consent order applicable to Cattle King. The consent 
order withdraws inspection service from “respondent [Nebraska Beef], its officers, 
directors, partners, affiliates, successors, and assigns, directly or through any corpo- 
rate device” (emphasis added). For the consent order to withdraw inspection from 
Cattle King, Cattle King must be an “affiliate” of Nebraska Beef. But this is a moot 
point, since Cattle King ‘‘closed its doors permanently” (Appeal Brief, at 2, 5). 
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fectively controlled by another or associated with others under 
common ownership or control’ (Webster’s Third New International 
Dictionary, Unabridged (1981), at 35 (emphasis added)). The fact 
that Cattle King is 100% owned by Rudolph G. “Butch” Stanko, 
who owns Nebraska Beef jointly with his father (each owns 50%), 
is sufficient to classify Cattle King as an affiliate of Nebraska Beef, 
notwithstanding the fact that the companies do not also have 
common officers, managers or directors. 

Respondents rely on the securities laws, under which an affiliate 
includes one directly or indirectly “controlled” by another, and 
“controlled” means “the power to direct or cause the direction of 
the management and policies of a person, whether through the 
ownership of voting securities, by contract, or otherwise” (Appeal 
Brief, at 8.) Under that definition, respondents concede that Cattle 
King would be an affiliate of Nebraska Beef (Appeal Brief, at 8), 
but they argue that under the express terms of the securities laws, 
a firm will not be held liable for the acts of a person under its con- 
trol (i.e., an affiliate) if it acted in good faith (15 U.S.C. § 78t(a)),* or 
had no knowledge of or reasonable ground to believe in the exist- 
ence of the facts at issue (15 U.S.C. § 770) > (Appeal Brief, at 8-9). 

(a) Joint and several liability; good faith defense 

Every person who, directly or indirectly, controls any person 
liable under any provision of this chapter or of any rule or regula- 
tion thereunder shall also be liable jointly and severally with and 
to the same extent as such controlled person is liable, unless the 
controlling person acted in good faith and did not directly or indi- 
rectly induce the act or acts constituting the violation or cause of 
action. 

Every person who, by or through stock ownership, agency, or 
otherwise, or who, pursuant to or in connection with an agreement 
or understanding with one or more other persons by or through 
stock ownership, agency, or otherwise, controls any person liable 
under sections 77k or 77/ of this title, shall also be liable jointly 
and severally with and to the same extent as such controlled 
person to any person to whom such controlled person is liable, 
unless the controlling person had no knowledge of or reasonable 
ground to believe in the existence of the facts by reason of which 
the liability of the controlled person is alleged to exist. 

The fallacy of respondents’ argument is that it supports the view 
that Cattle King is an “affiliate” of Nebraska Beef, but Nebraska 
Beef’s consent order does not have any provisions similar to the 


4§ 78t. Liabilities of controlling persons. 
5§ 770. Liability of controlling persons. 
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cited provisions of the securities laws, which would have exonerat- 
ed Nebraska Beef if they had been included in the 1982 consent 
order. 

Nebraska Beef agreed in 1982, with the advice of the same law 
firms presently representing it (Tr. 446, 449, 477-78, 494-98), that 
the 2-year withdrawal of inspection service imposed by the consent 
order would become effective if “any ‘official establishment’ owned 
or controlled in any manner by Rudolph G. ‘Butch’ Stanko or 
Henry Stanko, Jr.’ violated the Federal Meat Inspection Act 
within 3 years involving the preparation or sale of adulterated 
products. It is too late now to wish that provisions such as those 
expressly set forth in the securities laws had been added to the con- 
sent order. 

Complainant, undoubtedly, would not have consented to provi- 
sions similar to those in 15 U.S.C. §§ 770 or 78t(a), and inspection 
service might well have been withdrawn from Nebraska Beef for 2 
years as a result of the 1982 proceeding, without the same second 
chance afforded by the consent settlement, if Nebraska Beef had 
not agreed to the 1982 consent order. 

Where complainant was willing to incorporate language into con- 
sent orders to prevent the triggering of consent sanctions against 
meat plants that were innocent of any personal misconduct, com- 
plainant was not at a loss for words to express such views. For ex- 
ample, complainant entered into numerous consent orders in 1977 
with meat plants “under which inspection, grading and acceptance 
services were withdrawn from and denied to the respondents for 12 
months, but that sanction was held in abeyance and would not 
become effective unless, inter alia, within 10 years there was a vio- 
lation of paragraph 1 of the consent order and the plants ‘knew, 
acquiesced in, or had opportunity to discover and prevent such fail- 
ure to comply or offense.’” Jn re Great Western Packing Co., 39 
Agric. Dec. 1358, 1359 (1980), aff'd, No. CV 81-0534 (C.D. Cal. Sept. 
30, 1981). But no such language was included in Nebraska Beef’s 
1982 consent order. 

Respondents do not challenge the 1982 consent order, but if they 
did, it would be to no avail. In all administrative proceedings 
before this Department (as in the case of judicial proceedings), set- 
tlement agreements are enforced in the absence of extraordinary 
circumstances, such as fraud, duress or a unilateral mistake of fact. 
In re King Meat Co., 40 Agric. Dec. 1468, 1510-11 (1981), aff’d, No. 
CV 81-6485 (C.D. Cal. Aug. 11, 1983), aff'd, No. 82-6029 (9th Cir. 
July 20, 1984); In re Mountainside Butter & Egg Co., 38 Agric. Dec. 
789, 799-800 (1978) (remand order), final decision, 39 Agric. Dec. 
862, 864 (1980), aff'd, No. 80-3898 (D.N.J. June 23, 1982), aff'd 
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mem., 772 F.2d 733 (3d Cir. 1983), cert. denied, 52 U.S.L.W. 3625 
(U.S. Feb. 27, 1984) (No. 83-1167); In re Indiana Slaughtering Co., 
35 Agric. Dec. 1822, 1827 (1976), aff'd sub nom. Indiana Slaughter- 
ing Co., Inc. v. Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 1977). 

Respondents argue that under the doctrine of piercing the corpo- 
rate veil, ownership by a parent company of all of its subsidiary’s 
stock is an insufficient reason for disregarding the separate corpo- 
rate entities (Appeal Brief, at 10). That doctrine is inapplicable 
here. We are not piercing the corporate veil, but, rather, are apply- 
ing the express terms of the 1982 consent order, which make 100% 
ownership of Cattle King by Rudolph G. “Butch” Stanko decisive. 
But even if we were attempting to pierce the corporate veil, it is 
well settled that where appropriate to protect the public interest, 
the corporate veil may be pierced because of 100% stock ownership 
of a subsidiary by a parent. Corn Products Refining Co. v. Benson, 
232 F.2d 554, 564-65 (2d Cir. 1956); United States v. Aycock-Lindsey 
Corp., 187 F.2d 117, 118-19 (5th Cir. 1951). 

Respondents argue that the statutory provisions under which the 
consent order was issued are discretionary (i.e., the Secretary 
“may” withdraw inspection service if he determines that a person’ 
is unfit to receive inspection because he has been convicted of a 
felony (21 U.S.C. § 671)), and that the consent order should, there- 
fore, “embody the discretionary elements of the statute” (Appeal 
Brief, at 4). But that is a non sequitur. 

The Secretary exercised his discretion under the statute on Octo- 
ber 1, 1982, when he did not effectively withdraw inspection from 
Nebraska Beef after it was convicted of the felony of “interstate 
transportation of adulterated meat in violation of the FMIA” (Jn re 
Nebraska Beef Packers, Inc., 41 Agric. Dec. 1927, 1928 (1982)). The 
1982 consent order withdrew meat inspection from Nebraska Beef 
for 2 years, but held the withdrawal in abeyance on the conditions 
set forth in the order. Those conditions embody no discretion. The 
only determination now required or appropriate is whether those 
conditions have been complied with. Here, again, it is too late to 
wish that more lenient conditions had been included in the consent 
order. 

Since imposition of the sanction in the consent order is not dis- 
cretionary, respondents’ argument that mitigating circumstances 
should be considered in determining whether to withdraw inspec- 
tion service from Nebraska Beef is misplaced (Appeal Brief, at 11- 
14). There is no basis for considering mitigating circumstances 
under the express terms of the consent order. Although I agree 
with Chief Judge Campbell that the public interest outweighs the 
equitable considerations or mitigating circumstances relied on by 





NEBRASKA BEEF; STANKO PACKING; & CATTLE KING PACKING 1805 
Volume 43 Number 6 


respondents, those circumstances are not relevant, under the ex- 
press terms of the consent order. 

Respondents’ brief repeatedly suggests that inspection service is 
being withdrawn from Nebraska Beef for 2 years because of Cattle 
King’s violations. That is not accurate. Inspection service is being 
withdrawn from Nebraska Beef for 2 years because Nebraska Beef 
was convicted of the felony of “interstate transportation of adulter- 
ated meat in violation of the FMIA” (Jn re Nebraska Beef Packers, 
Inc., 41 Agric. Dec. 1927, 1928 (1982)). Cattle King’s violations 
merely trigger activation of that sanction. As stated in Jn re Moun- 
tainside Butter & Egg Co., 39 Agric. Dec. 862, 864 (1980), aff'd, No. 
80-3898 (D.N.J. June 23, 1982), aff'd mem., 722 F.2d 733 (3d Cir. 
1983), cert. denied, 52 U.S.L.W. 3625 (U.S. Feb. 27, 1984) (No. 83- 
1167): 


Respondent relies on this testimony in support of its argu- 
ment that the 12-month withdrawal of suspension services 
provided for in the consent order is too harsh. However, as 
previously explained in the remand order, . . . the with- 
drawal of inspection services for 12 months is not a sanc- 
tion imposed because of the violations proven in this case 
but because of the violations which formed the basis for 
the consent order. The violations proven in this case 
merely triggered the sanction agreed to by respondent, 
acting with the advice of counsel, based on the violations 
which formed the basis for the consent order. Accordingly, 
there is no basis for considering what sanction should be 
imposed in this case for the violations which formed the 
basis for the consent order. 


Similarly, in In re Great Western Packing Co., 39 Agric. Dec. 
1358, 1872-73 (1980), aff'd, No. CV 81-0534 (C.D. Cal. Sept. 30, 
1981), it is stated: 


Obviously, such a severe sanction is not war- 
ranted by the incidents involved in this proceed- 
ing. However, it must be remembered that this 
sanction is not being imposed for the incidents in- 
volved in this proceeding. This is the sanction that 
was agreed to in settlement of prior proceedings 
instituted to withdraw inspection, grading and ac- 
ceptance services because respondents were “con- 
victed of felonies for giving cash to USDA meat 
graders” (Appendix A, Finding 5).® 


6 Accord In re Apex Meat Co., 39 Agric. Dec. 560, 578 (1980) (dicta). (The actual 


holding in Apex is that there was no violation of the consent order because the De- 
Continued 
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Finally, respondents argue that Chief Judge Campbell’s finding 
that Cattle King intentionally and flagrantly violated the Federal 
Meat Inspection Act is not supported by the weight of evidence in 
the record. It is only necessary that complainant prevail by a pre- 
ponderance of the evidence. See Steadman v. SEC, 450 U.S. 91, 92- 
104 (1981); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 
1336, 1346 (1978), aff'd, No. 78-314 (D.N.J. May 25, 1979), aff'd 
mem., 614 F.2d 770 (8d Cir. 1980). The evidence here far exceeds 
that standard. 

Although there is a conflict in the evidence as to certain matters, 
Chief Judge Campbell, who saw and heard the witnesses testify, 
was in the best position for determining the credibility of the wit- 
nesses. See, e.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 
553 (1981); In re Thornton, 38 Agric. Dec. 1425, 1426-28 (remand 
order), final decision, 38 Agric. Dec. 1539 (1979); In re Unionville 
Sales Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand order); In re 
National Beef Packing Co., 36 Agric. Dec. 1722, 1736 (1977), aff'd, 
605 F.2d 1167 (10th Cir. 1979). 

For the foregoing reasons, the following order should be issued. 


ORDER 


1. Inspection service under Title I of the Federal Meat Inspection 
Act (21 U.S.C. § 601 et seg.) is hereby withdrawn from and denied to 
Cattle King Packing Co., and all of its affiliates, subsidiaries, suc- 
cessors, and assigns directly or through any corporate or other 
device for a period of two years. 

2. The suspension of withdrawal of inspection services under 
Title I of the Federal Meat Inspection Act (21 U.S.C. § 601 et seq.) 
as specified in the Order issued in FMIA Docket No. 58 is hereby 
revoked, and the Order withdrawing inspection under the Act 
shall, for a period of twenty-three months, be effective against Re- 
spondent Stanko Packing Company, Inc. 

3. The suspension of withdrawal of inspection services under 
Title I of the Federal Meat Inspection Act (21 U.S.C. § 601 et seg.) 
as specified in the Order issued in FMIA Docket No. 59 is hereby 
revoked, and the Order withdrawing inspection under the Act 
shall, for a period of two years, be effective against Respondent Ne- 
braska Beef Packers, Inc. 

4. Copies hereof shall be served on the parties. 


partment’s inspectors had inadvertently entrapped a plant’s employee, who was for- 
bidden by the consent order from contacting or communicating with USDA meat 
grading or inspection personnel, into communicating with the inspectors (39 Agric. 
Dec. at 576-78)). 
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5. This Order shall be effective as to each respondent on the 30th 
day after service of the order on such respondent. 


In Re: NorwicuH Beer Company, Inc. FMIA Docket No. 29. Decided 
November 15, 1984. 


Order modified. 


Harold Reuben, for complainant. 
Carl M. Porto, New Haven, Connecticut, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER MODIFYING PREVIOUS ORDER 


On March 7, 1979, the Judicial Officer issued a decision and 
order in this proceeding withdrawing inspection service under the 
Federal Meat Inspection Act from respondent for an indefinite 
period. The withdrawal of inspection service was suspended, howev- 
er, inter alia, if Alan Roessler was not associated with respondent 
as a partner, officer, director, shareholder, or employee. Jn re Nor- 
wich Beef Co., 38 Agric. Dec. 380 (1979), aff'd, No. H79-210 (D. 
Conn. Feb. 6, 1981), appeal dismissed, No. 81-6080 (2d Cir. Jan. 22, 
1982). 

On September 5, 1984, respondent moved to modify the original 
order to permit Alan Roessler to again be responsibly connected 
with respondent, and complainant recommends that the motion be 
granted, primarily on the basis of the following circumstances: 

1. The record discloses that Alan Roessler’s convictions were nei- 
ther for bribery or similar offenses, nor were they for offenses re- 
lated to the preparation or movement in commerce for use as 
human food of any article which was adulterated, misbranded, un- 
wholesome, or a detriment to consumers and the public generally. 

2. The record discloses no evidence of any other felony or other 
violations of law by Alan Roessler or Norwich Beef Company, Inc. 

3. The record discloses that the State of Connecticut completely 
and fully pardoned Alan Roessler during the course of these pro- 
ceedings. 

4. The record discloses that Norwich Beef has maintained high 
standards in the packaging, preparation and sale of meat products 
to consumers, and otherwise has established a highly favorable 
compliance history. 

5. The record discloses that Alan Roessler and Norwich Beef 
have complied fully with the divestiture requirements and all of 
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the other stipulations and agreements specified in the Judicial Offi- 
cer’s Decision and Order of March 7, 1979. 

Considering all of the circumstances, particularly the fact that 
complainant recommends that respondent’s motion be granted, re- 
spondent’s motion will be granted. 


ORDER 


The order originally filed in this proceeding on March 7, 1979, is 
hereby modified by deleting those provisions relating to Alan 
Roessler as a named individual. 


In Re: NEBRASKA BEEF PACKERS, INCc., Gordon, Nebraska, STANKO 
PacKING ComPANY, INc., Gering, Nebraska, and CATTLE KING 
PackinG Co., Denver, Colorado. FMIA Docket No. 76. Decided 
November 28, 1984. 


Petition denied. 


Marshall Marcus, for complainant. 
Martin Schniederman, Washington, D.C., and J. Stephen McGuire, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER DENYING PETITION FOR REHEARING, REARGUMENT, OR 
RECONSIDERATION 


Respondents’ Petition for Rehearing, Reargument or Reconsider- 
ation of the Decision of the Judicial Officer filed November 26, 
1984, presents no issues not fully considered by the Judicial Officer 
in the Decision and Order filed herein on November 14, 1984, and 
is denied for the reasons set forth in that decision. 


ORDER 


Respondents’ Petition for Rehearing, Reargument or Reconsider- 
ation of the Decision of the Judicial Officer is denied. 

The Order previously issued in this proceeding on November 14, 
1984, shall be effective as to each respondent on the 30th day after 
service of this Order on such respondent. 
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In Re: Ox.taHomaA BEEF and Provision Company, Inc. FMIA 
Docket No. 38. PPIA Docket No. 3. Decided November 30, 1984. 


Inspection services withdrawn—Consent. 


Sally Lorang, for complainant. 
James L. Kincaid, Tulsa, Oklahoma, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seg.), hereinafter referred to as the 
FMIA and the applicable Rules of Practice (9 CFR 335.1 et seq.), 
and the Poultry Products Inspection Act, as amended (21 U.S.C. 
451 et seq.), hereinafter referred to as the PPIA, and the applicable 
Rules of Practice (9 CFR 381.230 et seg.), to withdraw federal meat 
inspection service and poultry products inspection service from 
Oklahoma Beef and Provision Company, Inc., hereinafter referred 
to as respondent. The proceeding was commenced by a complaint 
issued on December 6, 1979, by the Food Safety and Inspection 
Service (FSIS), formerly the Food Safety and Quality Service, 
United States Department of Agriculture, which is responsible for 
the administration of the FMIA and the PPIA. The parties have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For purposes of this stipulation and the provisions of this Con- 
sent Decision only, respondent admits the Findings of Fact set 
forth herein, admits all of the jurisdictional allegations of the com- 
plaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review or otherwise to challenge 
or contest the validity of this Decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Respondent is a corporation which operated a meat and poul- 
try processing establishment at Osage and Elm, Nowata, Oklaho- 
ma, and at all times material herein was the recipient of inspection 
services under Title I of the FMIA and under the PPIA. 

2. Respondent, on or about April 10, 1978, was convicted in the 
United States District Court for the Northern District of Oklaho- 
ma, of four felonies for preparing, selling and transporting adulter- 
ated and misbranded meat food products, in commerce, with intent 
to defraud, in violation of Title 21, United States Code, section 
601(m), 601(n), 607(c), 610(b), 661(c), and 676(a); and Title 18, U.S.C., 
section 2. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following order in disposition of this proceeding, such Order 
and Decision will be issued. 


ORDER 


Inspection services under Title I of the FMIA and under the 


PPIA are withdrawn from and denied to respondent and will not 
be provided to respondent, its successors and assigns, directly or 
through any corporate or other device, for a period of five years. 
This withdrawal and denial will be effective for a period of five 
years commencing on September 26, 1980 and ending September 
25, 1985. 
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In Re R.F. Burain, Jr. and GAry Epwarps. HPA Docket No. 185. 
Decided November 16, 1984. 


Civil penalty—Consent—For one respondent. 


Gary Shockley, for complainant. 
David B. Byrne, Jr., Montgomery, Alabama, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO RESPONDENT R.F. BURGIN, JR. 


This is a proceeding under the Horse Protection Act, as amend- 
ed, 15 U.S.C. §§ 1821-31 (1976). A complaint issued by the Adminis- 
trator of the Animal and Plant Health Inspection Service pursuant 
to the Act and the applicable Rules of Practice, 7 CFR 
§§ 1.133(b)(1), 1.185 (1983), was served upon Respondent R.F. 
Burgin, Jr. This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice, 7 CFR § 1.138. 

Respondent R.F. Burgin, Jr., admits the jurisdiction of the Secre- 
tary of Agriculture in this matter and waives hearing and further 
procedure herein. Mr. Burgin and the complainant consent to the 
issuance of this decision for the purpose of settling this matter. 


FINDINGS OF FACT 


1. R.F. Burgin, Jr. is an individual who resides at Cuthbert, Geor- 
gia 31740. At all times material herein, R.F. Burgin, Jr., was the 
owner of the horse known as “Front Page Copy.” Mr. R.F. Burgin, 
Jr. purchased said horse on-August‘1, 1979. 

2. On or about August 16, 1979, Respondent R.F. Burgin, Jr., per- 
mitted the entering for the purpose of showing and exhibiting, ana 
the showing and exhibiting, of the horse “Front Page Copy” as 
entry 886 in Class No. 13 at the International Championship Walk- 
ing Horse Show, Murfreesboro, Tennessee, although Mr. Burgin 
was not present at the time of the show. 

3. In the opinions of examining veterinarians employed by the 
U.S. Department of Agriculture, the horse was sore when exhibited 
on August 16, 1979, as set forth in paragraph 2, above. 

4. Respondent Burgin denies that the horse was sore on August 
16, 1979, and disclaims any liability in this matter. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with 
Complainant as to the issuance of this decision warrant the entry 
of such decision in this matter. 
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ORDER 


Respondent Burgin is assessed a civil penalty of $1,000 in accord- 
ance with the Act, 15 U.S.C. § 1825(b)(1). This penalty shall be paid 
by certified check or money order payable to the Treasurer of the 
United States and forwarded to counsel for Complainant. 

Further, Respondent Burgin shall cease and desist from violating 
any and all provisions of the Horse Protection Act, 15 U.S.C. 
§§ 1821-31, and the regulations issued thereunder, 9 CFR §§ 11.1- 
A1 (1983). 

This order shall have the same force and effect as if entered 
after a full hearing. It shall be final upon issuance and effectice in 
accordance with its terms. 
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COURT DECISIONS 


DEAN Rowse and HELEN RowsgE, Plaintiffs v. PLATTE VALLEY LIVE- 
stock, INc., a Nebraska corporation. Memorandum and Order 
on Motion for Summary Judgment and Motion to Dismiss No. 
CV84-L-227. USDA P&S Docket No. 5778. Decided November 
1, 1984. 


U.S. District Court, District of Nebraska. 


MEMORANDUM AND ORDER ON MOTION FOR SUMMARY JUDGMENT AND 
MOTION TO DISMISS 


Warren K. Urbom, Chief Judge, U.S. District Court. 


The plaintiffs are seeking by this lawsuit to enforce a reparations 
order issued in their behalf by the Secretary of Agriculture under 
§ 309 of the Packers and Stockyards Act of 1921, as amended, 7 
U.S.C. § 210. The plaintiffs have filed a motion for summary judg- 
ment, filing 9, and the defendant has filed a motion to dismiss, 
filing 14. Because it affects the jurisdiction of this court, I shall ad- 
dress the defendant’s motion first. 

The defendant is a market agency selling livestock on commis- 
sion and operating a posted stockyard at Gering, Nebraska. As 
such, it is registered with the Secretary of Agriculture under the 
Packers and Stockyards Act and is subject to the provisions of the 
Act and regulations promulgated under its authority. The plaintiffs 
filed a reparation complaint with the Secretary of Agriculture on 
March 13, 1980. On February 3, 1984, the office of the Secretary 
issued a decision and order finding that the defendant had engaged 
in an unjust practice prohibited by the second clause of § 307(a) of 
the Act, 7 U.S.C. § 208(a), and awarding to the plaintiffs the net 
proceeds from the sale by the defendant of 108 cows ($57,184.33) 
and the defendant’s commission on the sale ($692.80), a total of 
$57,877.18, plus interest thereon at 13 per cent from April 1, 1980, 
until paid. The defendant has paid no part of that award. 

The jurisdiction of this court is based upon the jurisdiction of the 
Secretary to have entertained the complaint in the first instance. 
The jurisdiction of the Secretary is an issue of law to be reviewed 
de novo here, 5 U.S.C. § 706, but the findings and orders of the Sec- 
retary are prima facie evidence of the facts stated, 7 U.S.C. § 210(f). 
Otherwise, the suit “shall proceed in all respects like other civil 
suits for damages.” Jd. In reviewing the findings and orders of the 
Secretary, the substantial-evidence-on-the-record standard of 5 
U.S.C. § 706(2)(E) applies. Rice v. Wilcox, 630 F.2d 586, 591 (C.A. 8th 
Cir. 1980). 
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The defendant contends that the Secretary lacked jurisdiction, 
because the transaction for which the plaintiffs seek damages was 
an “isolated instance” which does not constitute a “practice” 
within the meaning of 7 U.S.C. § 708(a). Section 708(a) provides: 


“Tt shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, 
and nondiscriminatory regulations and practices in respect 
to the furnishing of stockyards services, and every unjust, 
unreasonable, or discriminatory regulation or practice is 
prohibited and declared to be unlawful.” 


The United States, which has intervened to defend the Secre- 
tary’s jurisdiction, argues that Congress intended that a “practice,” 
under the second clause, be read to mean a course of conduct of the 
industry as a whole rather than a course of conduct of a particular 
respondent. The defendant cites Rice v. Wilcox, supra, at 591, in 
which the court said, “we emphasize that isolated transactions do 
not constitute a practice.” 

One way to read Rice is to say that it sets an “every dog gets one 
free bite” rule. In that case Wilcox purchased cattle from Rice sev- 
enteen times over a six-month period by paying for the cattle one 
week after the sale with checks drawn on the account of Davis, to 
whom Wilcox consigned the cattle for sale; each time Davis hon- 
ored the checks. Then Wilcox made two more purchases of cattle 
from Rice, but neither Wilcox nor Davis paid Rice for the cattle; 
after Davis sold the cattle on consignment, he retained the pro- 
ceeds to satisfy Wilcox’s debt to him, even though Davis knew that 
Rice had not been paid. The Secretary found that both Wilcox’s 
failure to pay for the cattle and Davis’ retention of the sale pro- 
ceeds and nonpayment of the debt after making a practice of hon- 
oring Wilcox’s debts to Rice were unjust practices under 7 U.S.C. 
§ 208. The appellate court affirmed the district court’s decision sus- 
taining the reparation orders. Although it said that an isolated 
transaction is not a practice, the court observed that several acts of 
dishonoring checks are not required and that dishonoring two 
drafts after inducing Rice’s reliance upon Davis’ history of extend- 
ing credit to cover Wilcox’s purchases was a deceptive practice 
within the Secretary’s authority to stop. 

The reasoning laid out in Rice leaves unclear whether the “prac-_ 
tice” was the entire course of action, including honoring 17 checks, 
or was the two instances of dishonoring checks. The latter was the 
unfair practice found by the Secretary and upheld by the actual 
holding of the case. Unless the court believed that honoring the 
first 17 was deceptive because Davis intended all along to dishonor 
the last two, which I doubt, then the unfair practice was connected - 
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with the last two. Because the court said an isolated transaction 
was insufficient for a practice, it must have meant either that two 
unfair transactions do constitute a practice, regardless of the con- 
text of the prior fair transactions, or that one or two transactions 
become a practice when they derive their unfairness from the de- 
fendant’s abrupt change of a previous course of conduct on which 
the plaintiff has relied to his detriment. I believe the latter is the 
proper explanation for the Rice result, and the court was not con- 
sciously adopting a “one free bite” rule. Rather the court was 
giving a broad reading to the power of the Secretary to protect 
cattle sellers while heeding the idea that the Packers and Stock- 
yards Act was not meant to make the Secretary a collecting agency 
or provide a federal administrative remedy for every worthless 
check or dishonored draft. Jd. at 591 n.5. 

The policy from Rice applies to the present facts, although those 
facts are distinguishable. For purposes of the motion to dismiss, the 
facts alleged by the plaintiff, in this case the findings of the Secre- 
tary, must be taken as true. The Secretary’s decision indicates that 
the defendant’s application of a portion of the net sale proceeds to 
satisfy a debt owed by the dealer to the defendant when the dealer 
had not paid the plaintiff was not an isolated transaction on the 
part of the defendant, although the defendant may not have had a 
related transaction with the plaintiff. On January 19, 1980, the de- 
fendant had sold 159 head of cattle consigned to it by the same 
dealer, Ken Kaba, and retained a portion of the net sale proceeds 
to pay a debt owed it by Kaba and gave Kaba a check for the bal- 
ance. Shortly after that the sellers of the cattle, the Rezak broth- 
ers, informed the defendant that Kaba had not paid them. The de- 
fendant stopped payment of the check to Kaba and on February 28, 
1980, paid the Rezacs the full net proceeds of the January 19 con- 
signment sale. Meanwhile, on February 16, 1980, Kaba and the 
plaintiffs agreed to the sale of 108 cows, which Kaba picked up on 
February 20 and 21. Kaba gave the plaintiff two checks in payment 
on February 21, and the Rowses deposited them into their account 
the next day. The defendant sold the Rowse cattle on February 27; 
at this time the president of the defendant knew that Kaba had 
bought the cattle from Dean Rowse and that Kaba had recently 
failed to pay for livestock purchased from the defendant, from 
Dennis Rezac, and from Dale Van Wyk. The next day, the same 
day that the defendant paid the proceeds of the sale of the 159 
steers to the Rezacs, the defendant, with Kaba’s knowledge, paid a 
portion of the net sale proceeds from the Rowse cattle to itself to 
satisfy a debt owed it by Kaba and paid the rest to Van Wyk to 
satisfy Kaba’s debt to him. On March 3 the Rowses learned that 
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the Kaba checks to them were being returned for insufficient 
funds. 

The case of Mid-South Order Buyers, Inc. v. Platte Valley Live- 
stock, Inc., 210 Neb. 382, 315 N.W.2d 229 (1982), is crucial to the 
question of whether the present defendant’s action was a “prac- 
tice” under section 208, not because of the legal principle applied 
in that case, but because of the facts found by the state court. As 
the Secretary found in the present case, the defendant here also 
was the defendant in Mid-South. In that case, the plaintiff sold 
cattle to a dealer, Tige Enterprises, in three lots, but received no 
payment. Tige consigned the cattle to Platte Valley, and they were 
sold. Platte Valley then paid the proceeds to itself to cover a debt 
owed it by Tige, although Mid-South had already informed Platte 
Valley that Tige had not paid for the cattle. This occurred in 1973. 
Seven years later, according to the Secretary’s decision, Platte 
Valley did the same thing to the Rowses. 

Even under the narrowest reading of Rice v. Wilcox, the defend- 
ant already has had its free bite, either in the Mid-South transac- 
tion in 1973 or in the Rezac transaction in 1980, and the repetition 
makes it a “practice.” However, it is notable that Rice cited Neuge- 
bauer v. Ryken, 34 Agric. Dec. 1712 (D.S.D. 1975), for the proposi- 
tion that several acts of dishonoring checks are not necessary. In 
discussing this point, the Supreme Court of Nebraska in Mid-South 
noted that Neugebauer involved a single transaction involving a 
misrepresentation and quoted the portion of the decision that dis- 
tinguished nonpayment of bills as a mere part of the “ordinary 
debtor-creditor relationship,’ which is unlike a misrepresentation 
about the breed of cattle, the latter being inextricably within the 
term of “furnishing stockyard services,’ 210 Neb. at 393, 315 
N.W.2d at 235. The Nebraska court concluded that “[t]he term 
‘practice’ may involve a single transaction if the unjust or unrea- 
sonable practice is among the evils the Packers and Stockyards Act 
was intended to remedy.” Jd., at 393-394, 315 N.W.2d at 235. In 
this light it is apparent that the two transactions in Rice, when 
taken in the context of the past dealings between the parties and 
the reliance the seller developed on that manner of doing business, 
were among the evils the act was intended to remedy, and this 
would still be true even if there had been only one instance of re- 
fusing to cover the dealer’s check. 

In the present case, the defendant’s alleged action was not 
merely an aspect of the debtor-creditor relationship. Rather, it was 
an instance of a regulated stockyard market agency violating regu- 
lations promulgated to carry out the purposes of the act. Under 9 
CFR § 201.39(a), market agencies are prohibited from paying net 
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proceeds from livestock consignment sales to anyone other than 
the consignor or shipper, with certain listed exceptions. The only 
exception relevant here is that the market agency may pay pro- 
ceeds to a person it has reason to believe is the owner of the live- 
stock. Also, § 201.42 provides that the proceeds of consignment 
sales are trust funds in the hands of the market agency and must 
be deposited into a custodial account and paid only as provided in 
the regulation. Neither regulation authorizes the market agency to 
pay consignment sale proceeds to itself to satisfy a debt of the con- 
signor or to another debtor of the consignor. Mid-South Order 
Buyers, Inc. v. Platte Valley Livestock, Inc., 210 Neb. 382, 385, 394, 
315 N.W.2d 299, 231, 235 (1982). 

Therefore, unlike a single instance of a breach of the debtor-cred- 
itor relationship, an evil not targeted by the Packers and Stock- 
yard Act, the transaction here, even if viewed as a single transac- 
tion, is a practice which Congress intended to reach and regulate 
under the Act. Unlike a bad-check transaction, it is not an isolated 
instance because, according to the Secretary’s decision, it is part of 
an industry-wide practice intended to be reached by the Act. In ad- 
dition, assuming the truth of the matters stated in the petition and 
the reparation order, the transaction involving the Rowses was 
part of a practice by the defendant. The Secretary had the power to 
consider the plaintiff's reparation complaint, and this court has ju- 
risdiction to review the Secretary’s action. The defendant’s motion 
to dismiss the complaint is denied. 

The plaintiffs motion for summary judgment requires consider- 
ation of evidence outside the pleadings. The United States submit- 
ted, but did not file, a certified copy of the Secretary’s decision and 
order in Dean Rowse and Helen Rose v. Platte Valley Livestock 
Inc., P. & S. Doc. No. 5778 (Feb. 3, 1984), a copy of which also is 
attached to the plaintiff's original complaint in this court. Received 
in the judge’s office, but not filed by the clerk, as attachments to 
the defendant’s brief in opposition to the plaintiff's motion for sum- 
mary judgment were an affidavit of Gene Lenhart, a copy of the 
USDA hearing transcript, a copy of the respondent’s brief before 
the Secretary, and a copy of a memorandum and order in Lane v. 
Sohler, from the United States District Court for the District of 
Montana. Counsel for the defendant has told the court that he sent 
the latter group of materials to the clerk’s office in Omaha for 
filing, but that the clerk apparently took them to be part of the 
brief, which would not be filed, and forwarded them to the judge’s 
office without filing them. Counsel for the plaintiffs and defendant 
have agreed that the court may consider these copies in deciding 
the summary judgment motion, despite noncompliance with the 
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local rule requiring that such documents be filed with the clerk at 
the time of the motion or the response to the motion. Therefore, 
the decision and order, the hearing transcript, and the Lenhart af- 
fidavit will be made part of the court file in this case. The court 
decision and brief are not evidence relevant to any issue in this 
case and will not be filed, but will be considered as part of the de- 
fendant’s argument. 

By statute, the findings and order of the Secretary are to be 
taken as prima facie evidence of the facts stated therein. 7 U.S.C. 
§ 210(f). I agree with the Nebraska Supreme Court that the stand- 
ard of review under this statute in the summary judgment context 
is the same as that under the similar provisions of the Interstate 
Commerce Act, as described in ICC v. Atlantic Coast Line R. Co., 
383 U.S. 576 (1966). In Mid-South the court said about the Atlantic 
Coast Line case: 


“The Court there held that the commission’s findings on 
issues other than primary jurisdiction issues ‘are subject to 
review under the prima facie evidence provision of § 16(a), 
with the statutory rights of introducing evidence not 
before the Commission and obtaining a jury determination 
of disputed issues of fact.’ Jd. at 594, 86 S.Ct. at 1011. The 
Court continued in a footnote: ‘Section 16(2), of course, 
does not limit the carrier to introducing opposing evidence 
to rebut the prima facie effect of the Commission’s order. 
It may also challenge the admissibility of the order on the 
grounds, for example, that the Commission did not afford 
the carrier a fair hearing or that the order was not based 
upon substantial evidence. . . . But if a Commission order 
containing findings on all matters essential to the ship- 
per’s recovery is admitted and the carrier produces no op- 
posing evidence, the findings and order of the Commission 
may not be rejected by the jury and the shipper is entitled 
to judgment.’ Jd. at 594, 84 S.Ct. at 1011.” 


210 Neb. at 395, 396, 315 N.W.2d at 236. The Nebraska court af- 
firmed a summary judgment for the plaintiff where the trial court 
had received on the motion not only the order and findings of the 
Secretary, but also the record of the entire hearing before the 
U.S.D.A. examiner, at which both parties presented evidence with- 
out restriction, and where the defendant did not offer to the trial 
court any additional contradictory evidence or seek a further evi- 
dentiary hearing. Jd. 

The evidentiary status of the present motion is identical, except 
that the defendant has offered the affidavit of its president, Gene 
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Lenhart, to contradict certain of the Secretary’s findings. The de- 
fendant also contends that the Secretary’s order is inadmissible be- 
cause it was not based on substantial evidence. 

Whether the plaintiffs have carried their burden of establishing 
initially the nonexistence of any genuine issue of material fact de- 
pends on the admissibility of the findings and order of the Secre- 
tary. If admissible, the Secretary’s decision would satisfy the plain- 
tiffs’ burden as the moving party, and it would then become the 
responsibility of the defendant to show that a fact issue does indeed 
exist. See Walling v. Fairmont Creamery Co., 139 F.2d 318, 322 (8th 
Cir. 1943). Also, it is within the court’s power to grant summary 
judgment against the moving party, despite the lack of a cross- 
motion, where the party against whom the judgment is entered has 
had a full and fair opportunity to meet the proposition that there 
is no genuine issue of material fact to be tried and where the party 
for whom judgment is rendered is entitled thereto as a matter of 
law. Rule 54(c), Federal Rules of Civil Procedure; 6 Moore’s Federal 
Practice § 56.12 (2d ed. 1983). 

Thus, the first task is to test whether the Secretary’s findings 
are supported by substantial evidence in the record and whether 
the reparation order is consistent with the law. For this purpose, it 
is necesary to distinguish between the damages awarded by the 
Secretary, which the plaintiffs seek in their first cause of action, 
and those that go beyond the reparations order, which they seek in 
their second cause of action. Logically, the plaintiff cannot benefit 
from the rules regarding the evidentiary status of the Secretary’s 
decision when matters not addressed by the Secretary are at issue, 
except to the extent that the Secretary’s findings settle factual 
issues common to both claims. Other than the decision and the 
transcript of the administrative hearing, there is no evidence in 
the record to show the plaintiffs’ entitlement to the damages 
claimed under the second cause of action. 

Two problems immediately come to mind to stand in the way of 
granting the plaintiffs’ summary judgment motion concerning the 
second cause of action. First, neither party has addressed the legal 
issue of whether additional damages may be awarded as part of a 
suit brought to enforce a reparations order under the Packers and 
Stockyards Act, see Crain v. Blue Grass Stockyards Co., 399 F.2d 
868 (6th Cir. 1968), leaving a question as to this court’s jurisdiction 
over the second cause of action. (Although the defendant did not 
raise this objection in its motion to dismiss, lack of subject matter 
jurisdiction is a defect in the court’s power to act, which may not 
be waived by the parties.) Viewing the question in a different light, 
there also has been no argument on whether the court has the 
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power to modify the reparations order so as to increase the award 
of the Secretary on the basis of evidence considered during the ad- 
ministrative proceedings. Second, the plaintiffs have alleged no 
ground for relief under the second cause of action other than a vio- 
lation of the Packers and Stockyards Act. Having raised these 
questions, I will leave them open until the parties have a further 
opportunity to address them. Therefore, the motion for summary 
judgment will be denied as it concerns the claim in the second 
cause of action for actual interest on capital borrowed to replace 
the proceeds of the sales to Kaba, which the plaintiffs did not re- 
ceive because of insufficient funds in Kaba’s bank account to cover 
his checks. However, the portion of the second cause of action seek- 
ing recovery of legal expenses has been briefed by the parties and 
will be addressed here. 

It is a tenet of judicial review of administrative decisions that 
“tw]hen faced with a problem of statutory construction” courts are 
bound to give “great deference to the interpretation given the stat- 
ute by the officers or agency charged with its administration.” 
Udall v. Tallman, 380 U.S. 1, 16 (1965). This principle applies to 
the problem of fleshing out the meaning of the § 208 prohibition of 
“every unjust, unreasonable, or discriminatory regulation or prac- 
tice” with respect to the furnishing of stockyard services. Hays 
Livestock Commission Co. v. Maly Livestock Commission Co., 498 
F.2d 925, 930 (10th Cir. 1974). The Secretary’s interpretation of the 
facts, to the effect that the defendant engaged in an unjust and un- 
reasonable practice violative of § 208, is to be accorded great defer- 
ence if the factual findings are supported by substantial evidence. 
Id. at 931. As the court noted in Hays Livestock, this level of defer- 
ence arises because the statute fails to define the critical phrase, 
leaving its meaning to “ ‘be determined by the facts of each case 
within the purposes of the Packers and Stockyards Act,”’ and be- 
cause ““the responsibility for efficient regulation of market agen- 
cies and packers lies with the Secretary of Agriculture. . .”’’ Jd. at 
930 (quoting Capitol Packing Co. v. United States, 350 F.2d 67, 72, 
76 (10th Cir. 1965)). 

Having set out the standard of review, I must now refrain from 
applying it. In order to test whether the findings and order of the 
Secretary are supported by substantial evidence in the record, I 
must have before me the complete record. All that the court file 
contains at this point is a copy, not certified, of the transcript of 
hearings in this matter before a presiding officer of the USDA on 
September 15 and 16, 1981. The transcript refers to several exhibits 
admitted into evidence at the hearing, as well as an investigative 
file of the Department. Frequently the testimony referred to the 
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exhibits and investigative file documents, and counsel on both sides 
often objected to questions that referred to the documents on the 
grounds that the exhibit speaks for itself. None of these exhibits 
nor the investigative file is on file in this court. Rather than search 
the incomplete record for substantial evidence, I will deny the 
plaintiff's motion as to the first cause of action for lack of proof at 
this time. See Vance v. Reed, 495 F. Supp. 852, 856-57 (M.D. Tenn. 
1980). 

There are two matters concerning the summary judgment 
motion that stand on a somewhat different footing. The Secretary’s 
reparation order of February 3, 1984, awarded 13 percent interest 
on the principal sum from April 1, 1980. The plaintiffs’ first cause 
of action seeks to enforce the entire award, including the pre-award 
interest— the interest sought in the second cause of action is the 
excess of the interest actually paid by the plaintiffs on a bank loan 
procured to replace the sum they lost on the dishonored Kaba 
checks over the Secretary’s interest award. Also, the second cause 
of action seeks legal expenses alleged to have been incurred, for 
the most part during the period before the Secretary’s order was 
issued, as a result of the defendant’s violation of the Packers and 
Stockyards Act. 

The plaintiff has failed to cite any legal basis for the Secretary’s 
award of what amounts to prejudgment interest. The defendant 
cites Nebraska case law, repeating the state’s restrictive rule on 
prejudgment interest, and an unpublished opinion from the federal 
trial court in Montana, which struck down the pre-award interest 
component of a Packers and Stockyards Act reparation award, not 
on the ground that there was no legal authority to award prejudg- 
ment interest, but because the precise amount owed to the plaintiff 
“was difficult to ascertain.” Yet to be addressed are the difficult 
issues of what law applies to the award of prejudgment interest as 
a component of damages in a Packers and Stockyards Act repara- 
tion order enforcement proceeding and how that law would apply 
to the facts of the present case, once the entire record is available 
to determine what facts are supported by substantial evidence. 
Thus, the plaintiffs have failed to carry their burden of showing 
entitlement to the interest award, and the defendant has failed to 
show it would be entitled to a sua sponte partial summary judg- 
ment on the prejudgment interest issue. 

The legal expenses sought in the second cause of action—as op- 
posed to the attorney fees sought in paragraph C of the prayer for 
relief—are alleged to have been incurred during two periods. The 
first is from some undesignated starting date through February 5, 
1982; the second from February 5, 1982, through February 6, 1984, 
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the latter date being three days after the issuance of the Secre- 
tary’s decision and order. The significance of neither date is appar- 
ent. However, what is clear is that section 309(f) of the Packers and 
Stockyards Act, 7 U.S.C. § 210(f), authorizes the award of only those 
legal expenses incurred as part of the cost of the suit in district 
court to enforce the reparation order and precludes recovery of at- 
torney fees incurred in the reparation proceedings before the Secre- 
tary or in a collateral suit to enjoin the Secretary’s order. Hays 
Livestock Commission Co. v. Maly Livestock Commission Co., 498 
F.2d 925, 933 (10th Cir. 1974). While it is conceivable that some por- 
tion of the claimed legal expenses incurred in the three days after 
the Secretary’s order could be proven to be related to the present 
enforcement suit rather than the reparation proceedings, the por- 
tion of the legal expenses that were incurred in the reparation pro- 
ceedings before the Secretary may not be recovered. 

THEREFORE, IT IS ORDERED: 

1. That the clerk file the following documents accompanying this 
memorandum and order: 

a. 


The transcript of the hearing before the Unitd 
States Department of Agriculture in the matter of 
Dean Rowse and Helen Rowse v. Platte Valley 
Livestock, Inc., Docket No. 5778, dated September 
15 and 16, 1981; 


The certified copy of the Decision and Order 
issued February 3, 1984, in Dean Rowse and Helen 
Rowse v. Platte Valley Livestock, Inc., P. & S. 
Docket No. 5778; 


The affidavit of Gene Lenhart, dated July 25, 
1984, entitled “Affidavit in Support of Defendant’s 
Brief in Opposition to Plaintiffs’ Motion for Sum- 
mary Judgment; 
2. That the defendant’s motion to dismiss on the ground of lack 
of subject matter jurisdiction, filing 14, is denied; 
3. That the plaintiffs’ motion for summary judgement is denied; 
4. That the defendant is granted partial summary judgment 
against that portion of the second cause of action of the plaintiffs’ 
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amended complaint which seeks to recover legal expenses incurred 
in the reparation proceedings before the Secretary of Agriculture. 


DISCIPLINARY DECISIONS 


In Re: WASHINGTON County SALEs Co., Inc. P&S Docket No. 6265. 
Decided November 19, 1984. 


Civil penalty—Consent. 


Barbara S. Harris, for complainant. 
John C. Everett, Prairie Green, Arkansas, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent willfully violated 
the Act and the regulations promulgated thereunder, (9 CFR 
§ 201.1 et seg.). This decision is entered pursuant to the consent de- 
cision provisions of the Rules of Practice applicable to this proceed- 
ing (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Washington County Sales Co., Inc., hereinafter referred to as 
respondent, is a corporation with its principal place of business lo- 
cated at Fayetteville, Arkansas. Its business address is P.O. Box 
724, Fayetteville, Arkansas 72702. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Washington County Sales Co., Inc., stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for its own account; and 
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(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce and as 
a dealer to buy and sell livestock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, its agents, employees, successors and assigns, in con- 
nection with its operations subject to the Act, shall cease and desist 
from: 

1. Permitting its owners, officers, agents or employees to buy 
livestock from consignments for resale for their own speculative ac- 
counts; 

2. Guaranteeing to the owner or consignor of livestock the mini- 
mum price or prices which the consignor will receive for such live- 
stock if consigned to respondent for sale on a commission basis; and 

3. Providing free transportation, or transportation at less than 
its actual cost or value, of livestock consigned to respondent’s stock- 
yard. 

Respondent is assessed a civil penalty of Ten Thousand Dollars. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Davin SwEEN. P&S Docket No. 6398. Decided November 19, 
1984. 


Failure to make full payment—dealer activities prohibited. 


Allan R. Kahan, for complainant. 
T. A. Martin, Brookings, South Dakota, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondent willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
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This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. David Sween, hereinafter referred to as the respondent, is an 
individual whose mailing address is Route 1, Box 55, Volga, South 
Dakota 57071. 

2. Respondent is, and at all times material herein was, engaged 
in the business of buying and selling livestock in commerce for his 
own account and buying livestock in commerce on a commission 
basis. 

3. Respondent is not registered with the Secretary of Agriculture 
either as a dealer to buy and sell livestock in commerce, or as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Issuing checks in purported payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit and available in the bank account upon which they are 
drawn to pay such checks when presented for payment; 

2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 

3. Failing to pay the full purchase price of livestock purchased 
in commerce. 

4. Engaging in business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act, as 
amended and supplemented, and the regulations, without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. © 
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Respondent David Sween is prohibited for a period of two (2) 
years from engaging in business or operating subject to the Act as 
a dealer, buying and selling livestock in commerce either for his 
own account or as the employee or agent of the vendor or purchas- 
er, or as a market agency, buying or selling livestock in commerce 
on a commission basis or furnishing stockyard services. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Mick Massa. P&S Docket No. 6397. Decided November 21, 
1984. 


Civil penalty—Consent. 


Jory Hochberg, for complainant. 
Charles D. Curless, Laniar, Missouri, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Mick Massa, hereinafter referred to as the respondent, is an 
individual whose mailing address is Route #1, Mulberry, Kansas 
66756. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
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(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Mick Massa, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent presently has a reasonable bond or its equivalent. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Four Hundred 
Fifty Dollars ($450.00). 

The provisions of this order shall become effective on the sixth 


day after service of this order on the respondent. 
Copies of this decision shall be served upon the parties. 


In Re: LAWRENCE THIELE. P&S Docket No. 6434. Decided November 
21, 1984. 


Failure to pay—Suspended as registrant—Consent. 


Allan R. Kahan, for complainant. 
Calvin Hovestol, Bismarck, North Dakota, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. §§ 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent does not meet the requirements of the Act, and that the 
respondent willfully violated the Act. This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lawrence Thiele, doing business as Thiele Cattle Company, 
hereinafter referred to as the respondent, is an individual whose 
mailing address is Box 64, New Salem, North Dakota 58563. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy 
livestock on a commission basis in commerce. 


ORDER 


Respondent Lawrence Thiele, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from: 


1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which such checks are drawn to pay such checks 
when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
and 

3. Failing to pay the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a 
period of two (2) years and thereafter until such time as he shall 
demonstrate that he is no longer insolvent. When respondent dem- 
onstrates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
expiration of the two (2) year period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 
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In Re: StanpisH StTockyarps, INc., NORMAN DALE Peck and Ray- 
MOND BALZER. P&S Docket No. 6125. Decided November 30, 
1984. 


Failure to pay promptly—Failure to maintain records—Suspension—Consent. 


Peter Train, for complainant. 
Douglas A. Jacobson, Gladwin, Michigan, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO STANDISH STOCKYARDS, INC. 
AND RAYMOND BALZER 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. An amended complaint was subsequently filed 
by the Administrator alleging that the financial condition of Stand- 
ish Stockyards, Inc., does not meet the requirements of the Act, 
and that the respondents wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR § 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR § 1.138). 

Respondents Standish Stockyards, Inc., and Raymond Balzer 
admit the jurisdictional allegations in paragraphs I and III of the 
amended complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure, and consent 
and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Standish Stockyards, Inc., hereinafter referred to as respond- 
ent Standish Stockyards, is a corporation whose mailing address is 
3596 W. Huron, Standish, Michigan 48658. 

2. Respondent Standish Stockyards was, at all times material 
herein: 

(a) Engaged in the business of conducting and operating the 
Standish Stockyards, Inc. stockyard, a posted stockyard subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 
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3. Raymond Balzer, hereinafter referred to as respondent Balzer, 
is an individual whose mailing address is P.O. Box 501, Gladwin, 
Michigan 48624. 

4. Respondent Balzer is, and at all times material herein was, the 
owner of one-third of the stock issued by respondent Standish 
Stockyards, and assisted in conducting its stockyard operations and 
its sales of livestock on a commission basis. 

5. Since approximately March 4, 1983, respondent Balzer has car- 
ried on a stockyard and market agency operation at the location 
formerly operated by respondent Standish Stockyards, under the 
firm name Standish Livestock Auction-Ray Balzer. 

Respondent Balzer is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
stockyard; and 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard. 

7. Respondent Balzer is, and since approximately March 4, 1983, 
has been, registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 


CONCLUSIONS 


Respondents Standish Stockyards, Inc., and Raymond Balzer 
having admitted the jurisdictional facts and the parties having 
agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Standish Stockyards, Inc., its officers, directors, 
agents, and employees, successors and assigns, and respondent Ray- 
mond Balzer, his agents and employees, directly or through any 
corporate or other device, in connection with their operations sub- 
ject to the Packers and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in their custodial account for shippers’ pro- 
ceeds, within the times prescribed by section 201.42(c) of the regula- 
tion (9 CFR § 201.42(c)), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

2. Failing to otherwise maintain their custodial account for ship- 
pers’ proceeds in strict conformity with the provisions of section 
201.42 of the regulations (9 CFR § 201.42); 

3. Issuing checks in payment of the net proceeds resulting from 
the sale of livestock on a commission basis without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; and 





STANDISH STOCKYARDS, INC. 
Volume 43 Number 6 


4. Failing to transmit to the owners, shippers or consignors of 
livestock, when due, the net proceeds resulting from the sale of 
their livestock. 

Respondents Standish Stockyards, Inc., and Raymond Balzer 
shall keep and maintain accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in their busi- 
ness as a market agency subject to the Act including (1) a currently 
posted general ledger of accounts showing assets, liabilities, 
income, expenses and net worth; (2) a currently posted cash re- 
ceipts and disbursements journal; (3) monthly bank reconciliations; 
and (4) a current record of outstanding checks drawn on their cus- 
todial and general accounts. 

Respondent Standish Stockyards, Inc., is suspended as a regis- 
trant under the Act for a period of twenty-one (21) days and there- 
after until it demonstrates that it is no longer insolvent and that 
the deficit in its custodial account for shippers’ proceeds has been 
eliminated. When respondent Standish Stockyards, Inc., demon- 
strates that it is no longer insolvent and that the deficit in its cus- 
todial account for shippers’ proceeds has been eliminated, a supple- 
mental order will be issued in this proceeding terminating the sus- 
pension after the expiration of the twenty-one (21) day period. 

Respondent Raymond Balzer is suspended as a registrant under 
the Act for a period of twenty-one (21) days. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In Re: Donatp C. Davis. P&S Docket No. 6383. Decided September 
28, 1984. 


Default—Suspended as registrant—Civil penalty. 


Eric Paul, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended ard supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
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by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were personally served 
upon respondent. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Donald C. Davis, hereinafter referred to as the respondent, 
is an individual whose mailing address is R.F.D. #2, Pittsfield, 
Maine 04967. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account, and as a 
market agency to buy livestock in commerce on a commission 
basis. 

2. Respondent was notified on January 23, 1981, that the 
$5,000.00 surety bond maintained to secure the performance of his 
livestock obligations under the Act would be terminated on Febru- 
ary 14, 1981, and that if he continued his livestock operations with- 
out adequate bond coverage or its equivalent, he would be in viola- 
tion of section 312(a) of the Act and sections 201.29 and 201.30 of 
the regulations promulgated thereunder. Notwithstanding such 
notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own ac- 
count, without maintaining bond coverage or its equivalent, as re- 
quired by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
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and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 


Respondent Donald C. Davis, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with the bonding regulations, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). ; 

This decision and order shall become final and effective without 
further proceedings 35 days after service hereof unless appealed to 
the Judicial Officer within 30 days after service (7 CFR §§ 1.139, 
1.145). 

Copies hereof shall be served on the parties. 

[Decision and Order became final on November 30, 1984.] 


In Re: Rosert E. Starrorp and CHARLES Ray STAFFORD. P&S 
Docket No. 6381. Decided December 3, 1984. 
Dealer—Suspension. 


Peter Train, for complainant. 
O. J. Taylor, Springfield, Missouri, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
seq.).1 An initial decision and order was issued on October 10, 1984, 


1 See generally Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram,” in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug. 1984 Supp.), and 
Carter, “Packers and Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 43 Number 6 


by Administrative Law Judge Victor W. Palmer ordering respond- 
ents to cease and desist from specified practices and suspending re- 
spondents as registrants for 15 days and thereafter until they dem- 
onstrate that they are no longer insolvent. 

On November 7, 1984, respondents appealed to the Judicial Offi- 
cer, to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).2 Following complainant’s response, the case was re- 
ferred to the Judicial Officer for decision on November 29, 1984. 

Based upon a careful consideration of the entire record, the ini- 
tial decision and order is adopted as the final decision and order in 
this case. Additional conclusions by the Judicial Officer follow 
Judge Palmer’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on May 1, 1984. The complaint alleges that the financial con- 
dition of the respondents does not meet the requirements of the 
Act and that the respondents have willfully failed to pay, when 
due, for livestock purchases on certain specified dates. Respondents 
filed an answer in which they denied generally each of the substan- 
tive allegations of the complaint and affirmatively stated that the 
Secretary’s test for insolvency, the ratio of current assets to cur- 
rent liabilities, is erroneous. 


FINDINGS OF FACT 


1. Robert E. Stafford and Charles Ray Stafford, hereinafter re- 
ferred to as the respondents, are partners doing business as Staf- 
ford Brothers. Respondents’ mailing address is 1823 W. Locust, 
Springfield, Missouri 65803. (Comp. I(a); Ans.) 

2. Respondents are, and at all times material herein were, en- 
gaged in the business of buying and selling livestock in commerce 
for their own account. (Comp. I(b)(1); Ans.) 


2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 1068 (1982). The Department’s present Ju- 
dicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer, and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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3. Respondents are, and at all times material herein were, regis- 
tered with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce for their own account and as a market 
agency to buy livestock in commerce on a commission basis. (Comp. 
I(b)(2); Ans.) 

4, Mr. Fred Pearson, Supervisory Auditor, Kansas City, Missouri, 
Regional Office of the Packers and Stockyards Administration, con- 
ducted a review of respondents’ business to determine whether 
they were operating in compliance with the Act. (Pearson) 

5. As part of the compliance review, Mr. Pearson analyzed re- 
spondents’ current assets and current liabilities as of March 31, 
1984. (CX 2; Pearson) 

6. Mr. Pearson’s analysis revealed that as of March 31, 1984, re- 
spondents’ current liabilities exceeded their current assets. As of 
that date, respondents had current liabilities of $793,834.16, and 
current assets totalling $239,093.69, resulting in an excess of cur- 
rent liabilities over current assets of $554,740.47. (CX2; Pearson) 

7. A financial statement prepared by respondents’ accountant 
showed that as of February 29, 1984, respondents’ current liabil- 
ities exceeded their current assets by approximately $532,347. (CX 
3) 

8. Respondents’ accountant also prepared balance sheets as of 
December 31, 1983, and December 31, 1982. On both dates, respond- 
ents’ current liabilities exceeded their current assets. (CX 3A) 

9. Respondents have operated as a dealer subject to the Act be- 
tween March 31, 1984, and the present. (Comp. III; Ans.) 

10. Respondents purchased livestock on numerous instances and 
failed to pay for it by the close of the next business day following 
the purchase. (Comp. IV; CX 7-31) 

11. These purchases were made from livestock consigned to 
market agencies for sale on a commission basis. (Pearson) 

12. Respondents did not have any written agreement with their 
sellers to pay for their livestock purchased during this period at a 
date later than the close of the next business day following pur- 
chase. (Pearson) 


CONCLUSIONS 


Based upon the evidence introduced at the oral hearing, I find 
that respondents have willfully operated while insolvent in viola- 
tion of section 312(a) of the Act (7 U.S.C. § 213(a)) and have willful- 
ly failed to pay, when due, for their livestock purchases in violation 
of sections 312(a) and 409(a) of the Act (7 U.S.C. §§ 213(a), 228b) and 
therefore issue the following order. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend on appeal that the Department’s test for in- 
solvency, viz., current liabilities in excess of current assets (9 CFR 
§ 203.10), is improper. However, that test has a sound basis in ac- 
counting practice and is well adapted to determining whether a 
person is able to pay promptly for livestock purchases, as required 
(7 U.S.C. § 228b; 9 CFR § 201.43). Accordingly, it is the proper test 
to be applied in all solvency cases under the Act. In re Hageman, 
42 Agric. Dec. 531, 539-40 (1983); In re Powell, 1 Agric. Dec. 1354, 
1359-60 (1982); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 301- 
03, 312, aff'd mem., 582 F.2d 39 (5th Cir. 1978); In re Bowman, 23 
Agric. Dec. 1074, 1083-86 (1964), aff'd, 363 F.2d 81, 84-85 (5th Cir. 
1966); In re Southern Buyers, Inc., 14 Agric. Dec. 811, 814-17 (1955). 

Once insolvency is established, it is deemed to continue until the 
respondent demonstrates solvency. Jn re Powell, 41 Agric. Dec. 
1354, 1360 (1982). 

Respondents also contend that the evidence does not support 
Judge Palmer’s findings of fact. But the testimony of S. Fred Pear- 
son, Senior Auditor for complainant’s Kansas City office, together 
with the consolidated balance sheet he prepared, supported by nu- 
merous exhibits, abundantly support Judge Palmer’s findings. 

The only significant dispute relates to whether respondents’ land 
should be listed as a current asset. It is undisputed that respond- 
ents are insolvent if their land is not included as a current asset. 

The Department’s policy statement provides (9 CFR § 203.10(b)(1), 
(d)): 


(1) “Current assets” means cash and other assets or re- 
sources commonly identified as those which are reasonably 
expected to be realized in cash or sold or consumed during 
the normal operating cycle of the business, which is con- 
sidered to be one year. 


(d) The term current assets generally excludes: . . . (5) 
land and other natural resources; 


Respondents argue that after March 31, 1984, the last date re- 
ferred to in the Findings of Fact, respondents placed two of their 
tracts of land with a real estate agent for sale at a price of $871,000 
(Tr. 109). 

However, the land is appraised at only $705,000 (RX 3, 4), and 
the appraiser testified that respondents would have to wait a long 
time before they received $871,000 for this land; certainly more 
than a year (Tr. 128). The only offer received as of the time of the 
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hearing, 4 or 5 months after the initial listing, was an offer of 
$225,000 for one of the tracts of land (Tr. 111). This tract is ap- 
praised at $330,000 (RX 3). There have been no offers on the second 
tract appraised at $375,000 (RX 4; Tr. 111). The two tracts of land 
together would only bring about $300,000 to $350,000 at a forced 
sale, such as a foreclosure (Tr. 113). 

In these circumstances, respondents failed to rebut the presump- 
tion (resulting from the proof that they were insolvent as of March 
31, 1984) that they were still insolvent as of the time of the hear- 
ing.® 

Finally, respondents contend that the evidence does not support 
Judge Palmer’s finding that they “willfully failed to pay, when 
due, for their livestock purchases” (Appeal Petition, at 1). However, 
a violation is willful if the violator intentionally does an act which 
is prohibited, irrespective of evil motive, or acts with careless disre- 
gard of statutory requirement. Jn re Shatkin, 34 Agric. Dec. 296, 
297-314 (1975). Hence respondents’ violations were willful, as that 
term is used in the Administrative Procedure Act (5 U.S.C. 
§ 558(c)). Moreover, since respondents received three warning let- 
ters relating to their payment practices (CX 4, 5, 6), it is not neces- 
sary to show that their payment violations were willful. 


For the foregoing reasons, the following order should be issued. 


ORDER 


Respondents Robert E. Stafford and Charles Ray Stafford, indi- 
vidually, as partners, or through any corporate or other device, in 
connection with their activities subject to the Packers and Stock- 
yards Act, shall cease and desist from: 

(1) Engaging in business as a dealer or market agency while 
current liabilities exceed current assets; and 

(2) Failing to pay, when due, the full purchase price of live- 
stock. 

Respondents are suspended as registrants under the Act for a 
period of 15 days and thereafter until they demonstrate that they 
are no longer insolvent. When respondents demonstrate that they 


3 Once complainant has established that a respondent was insolvent as of a cer- 
tain date, e.g., March 31, 1984, it is necessary to shift the burden of establishing sol- 
vency at a later date to the respondent in view of the necessary time lag between 
complainant’s financial investigation and the hearing. For example, in this case, 
which was expedited by complainant, the financial investigation was conducted as of 
March 31, 1984, the complaint was filed May 1, 1984, and the hearing was held Oc- 
tober 10, 1984. Here, however, since respondents only claim solvency as of October 
10, 1984, because of their land, I would find respondents insolvent as of October 10, 
1984, even if complainant had the burden of proof as of that date. 
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are no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
15-day period. 

The provisions of this order shall become effective on the 35th 
day after service of this order on respondents. 


In Re: MERTON PuTNAM and LORRAINE PuTNAM d/b/a Don Moor’s 
FarM Fresu Meats, Inc. P&S Docket No. 6432. Decided De- 
cember 3, 1984. 


Civil penalty—Consent. 


Roberta Scuartzendruber, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Merton Putnam and Lorraine Putnam, hereinafter referred to 
as the respondents, are individuals who at all times material 
herein were doing business as Don Moor’s Farm Fresh Meats, Inc. 
Their principal place of business was located at Homer, Michigan. 
Respondents’ business mailing address is 3265 22 Mile Road, 
Homer, Michigan 49245. 

2. Respondents, at all times material herein, were: 
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(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Merton and Lorraine Putnam, their agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with their business operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; and 


3. Failing to pay the full purchase price of livestock. 
Respondents are assessed jointly and severally a civil penalty in 
the amount of One Thousand Dollars ($1,000.00). 
The provisions of this order shall become effective on the first 
day after service of this order on the respondents. 
Copies of this decision shall be served upon the parties. 


In re: ALAN Croy. P&S Docket No. 6195. Decided August 16, 1984. 


Civil penalty—Default. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 43 Number 6 


by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfuily violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seg.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were personally served 
upon respondent. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Alan L. Croy, d/b/a A.C. Cattle Co., hereinafter referred to 
as the respondent, is an individual whose mailing address is P.O. 
Box 64, Midland, Texas 79702. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 

2. Respondent was notified by certified mail that the surety bond 
maintained to secure the performance of his livestock obligations 
under the Act would be terminated, and that if he continued his 
livestock operations without adequate bond coverage or its equiva- 
lent, he would be in violation of section 312(a) of the Act and sec- 
tions 201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 
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ORDER 


Respondent Alan L. Croy, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, and the regulations, without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent demonstrates that he is in full 
compliance with such requirements, a supplemental order will be 
issued in this proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[Decision and Order became final on December 5, 1984.] 


In Re: RoNALD H. REMSCHNER and JANET J. REMSCHNER, d/b/a 
ANTLERS LIVESTOCK COMMISSION and JAMES ALEXANDER RATER. 
P&S Docket No. 6268. Decided December 5, 1984. 


Failure to pay promptly—Suspension—Consent. 


Allan Kahan, for complainant. 
Jim D. Lovett, Paris, Texas, for respondent.6Decision by John A. Campbell, Admin- 
istrative Law Judge. 


CONSENT DECISION WITH RESPECT TO JAMES ALEXANDER RATER 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 
C.F.R. § 1.138). 

Respondent James Alexander Rater admits the jurisdictional al- 
legations in paragraph I of the complaint as they pertain to him, 
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and specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James Alexander Rater, hereinafter referred to as respondent, 
is an individual whose business mailing address is Route 1, P.O. 
Box 84, Blossom, Texas 75416. 

2. Respondent Rater is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


Respondent Rater having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent Rater, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock 
purchased; 

3. Failing to pay the full purchase price of livestock purchased; 

4, Exchanging or swapping drafts or checks with any person 
for the purpose or with the effect of concealing the true amount of 
funds on deposit and available in any checking or other bank ac- 
count, or of creating a false balance in any such account; and 

5. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 

Respondent Rater is suspended as a registrant under the Act for 
a period of eight (8) months and thereafter until he complies fully 
with the bonding requirements under the Act and the regulations. 
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When respondent demonstrates that he is in full compliance with 
such requirements, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after the expiration of the 
eight (8) month period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Barry ALAN SABLOsky, INC., a corporation, and BARRY ALAN 
SABLOSKY, an individual. P&S Docket No. 6218. Decided Decem- 
ber 7, 1984. 


Civil penalty—Consent. 


Thomas Heinz, for complainant. 
Norman Mesnilcoff, Asbury Park, New Jersey, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.), hereinafter the Act, by a Complaint and 
Notice of Hearing filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, al- 
leging that the corporate respondent’s financial condition does not 
meet the requirments of the Act and that the respondents violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Barry Alan Sablosky, Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation with its principal place of busi- 
ness located at 480 Ocean Avenue, Long Branch, New Jersey 07740. 

2. The corporate respondent, at all times material herein, was: 
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(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter and manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the Act. 

3. The corporate respondent’s average annual purchases of live- 
stock have exceeded $500,000.00. 

4. Barry Alan Sablosky, hereinafter referred to as respondent 
Sablosky, is an individual with an address at 480 Ocean Avenue, 
Long Branch, New Jersey 07740. 

5. Respondent Sablosky was, at all times material herein, sole 
owner, president, manager, director and controller of the corporate 
respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Barry Alan Sablosky, Inc., its officers, directors, agents, succes- 
sors and assigns, directly or through any corporate or other device, 
and Barry Alan Sablosky, in connection with any business or oper- 
ations as a packer, shall cease and desist from: 

1. Failing to pay, when due, the full purchase of livestock; 

2. Failing to pay the full purchase price of livestock; 

3. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available to pay such checks when pre- 
sented; and 

4. Dissipating trust fund assets or otherwise expending funds 
received in payment for meat, meat food products or livestock prod- 
ucts derived from livestock purchased in cash sales for any purpose 
other than the pro-rata payment to cash sellers of livestock after 
receiving timely notification of failure to pay for livestock. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondents are hereby assessed, jointly and severally, a civil penalty 
of Seven Thousand Five Hundred Dollars ($7,500.00). 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon the parties. 

Copies of this decision shall be served upon the parties. 
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In Re: Jerry PENNEY, d/b/a SOUTHWESTERN STOCKYARDS. P&S 
Docket No. 6420. Decided December 7, 1984. 


Civil penalty—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.), by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jerry Penney, hereinafter referred to as the respondent, is an 
individual who at all times material herein was doing business as 
Southwestern Stockyards, hereinafter referred to as Southwestern. 
His principal place of business is located at Huntingdon, Tennes- 
see. Respondent’s business mailing address is P.O. Box 562, Hun- 
tingdon, Tennessee 38344. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Southwestern Sales Company, Inc., stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Penney, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1. Failing to deposit in his Custodial Account for Shippers’ Pro- 
ceeds, within the times prescribed by section 201.42 of the regula- 
tions, amounts equal to the proceeds due consignors for livestock 
purchased by respondent for market support, and amounts equal to 
the outstanding proceeds receivable due from the sale of consigned 
livestock; 

2. Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tions 201.42 of the regulations (9 CFR § 201.42); 

3. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of his own or for any pur- 
pose other than the payment of lawful marketing charges and the 
remittance of net proceeds to the consignors and shippers of live- 
stock; 

4. Issuing checks to owners or consignors of livestock in pay- 
ment of the net proceeds due from the sale of their livestock with- 
out having and maintaining sufficient funds on deposit and avail- 
able in the account upon which they are drawn to pay such checks 
when presented; 

5. Failing to remit to the owners or consignors of livestock, 
when due, the net proceeds derived from the sale of their livestock; 

6. Preparing and submitting or causing to have prepared or 
submitted to any owner or consignor of livestock accounts of sale 
which fail to disclose the full, true and correct names of the buyers 
of consigned livestock; and 

7. Making payments to or paying the expenses of livestock 
buyers who attend public livestock sales conducted by the respond- 
ent. 

Respondent shall keep and maintain accounts, records. and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in the business subject to the Act, includ- 
ing (1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth; (2) a record of accounts payable 
and accounts receivable; (3) a complete record of all outstanding 
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custodial account checks; and (4) complete monthly reconciliations 
of his custodial bank account. 

The respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until he demonstrates that the def- 
icit in his Custodial Account for Shippers’ Proceeds has been elimi- 
nated. To demonstrate that the Custodial Account does not have a 
deficiency, the respondent agrees to submit a current custodial 
analysis in accord with P&SA Form 131 to the Packers and Stock- 
yards Administration, which will be verified by the Administra- 
tion’s Memphis, Tennessee regional office. When the respondent 
demonstrates that the deficit has been eliminated, a supplemental 
order will be issued in this proceeding terminating this suspension 
after the expiration of the 14 day period. 

In accord with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Twelve Thou- 
sand Dollars ($12,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Terry R. Wuitrt. P&S Docket No. 6422. Decided December 
10, 1984. 


Civil penalty—Consent. 


Eric Paul, for complainant. 
Thomas A. Martin, Jasper, Arkansas, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
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and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Terry R. White, hereinafter referred to as the respondent, is 
an individual whose mailing address is P.O. Box 1205, Russellville, 
Arkansas 72801. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Terry R. White, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Two Thou- 
sand Dollars ($2,000.). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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In Re: Gary R. Wacers. P&S Docket No. 6486. Decided December 
17, 1984. 


Civil penalty—Consent. 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gary R. Wagers, hereinafter referred to as the respondent, is 
an individual whose business mailing address is 10850 Boessow 
Road, Galt, California 95632. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account, and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for his own account and 
as a market agency buying livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Gary R. Wagers, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Dorsey Wuitr. P&S Docket No. 6406. Decided November 8, 
1984. 


Civil penalty—Default. 


Roberta Swartzendruber, for complainant. 
Charles L. Chark, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seg.) herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were personally served 
upon respondent. Respondent was informed in a letter of service 
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that an answer should be filed pursuant to the Rules of Practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is entered pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Dorsey White, hereinafter referred to as the respondent, is 
an individual whose mailing address is Route #2, Box 193, Hope, 
Arkansas 71801. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 

2. Respondent was notified on July 29, 1983, that the $5,000.00 
surety bond maintained to secure the performance of his livestock 
obligations under the Act was inadequate, and that if he continued 
his livestock operations without adequate bond coverage or its 
equivalent, he would be in violation of section 312(a) of the Act and 
sections 201.29 and 201.30 of the regulations promulgated thereun- 
der. Notwithstanding such notice, respondent has continued to 
engage in the business of a dealer, buying and selling livestock in 
commerce for his own account, without maintaining bond coverage 
or its equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 


Respondent Dorsey White, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
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the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with the bonding regulations, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 USC § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision and order shall become final and effective without 
further proceedings 35 days after service hereof unless appealed to 
the Judicial Officer within 30 days after service (7 C.F.R. §§ 1.139, 
1.145). 

Copies hereof shall be served on the parties. 

Decision and Order became final on December 18, 1984. 


In Re: DALE BRADSHAW, an individual, and JERRY Morris, d/b/a 
TRIANGLE CATTLE CoMPANY. P&S Docket No. 6382. Decided De- 
cember 19, 1984. 


Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Jack Bryant, Abilene, Texas, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO RESPONDENT DALE BRADSHAW 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Dale Bradshaw admits the jurisdictional allegations 
in paragraph I.A of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Dale Bradshaw, hereinafter referred to as respondent Brad- 
shaw, is an individual whose principal place of business is located 
at Abilene, Texas. Respondent Bradshaw’s mailing address is Route 
8, Box 728, Abilene, Texas 79601. 

2. Respondent Bradshaw, at all times material herein, was: 

(a) Employed as a cattle buyer by respondent Jerry Morris, 
d/b/a Triangle Cattle Company; 

(b) Engaged in the business of buying livestock in commerce as 
the employee or agent of the purchaser; and 

(c) Registered as a dealer under the Act, with such registration 
having been suspended in 1978 and remaining suspended to the 
present time for failure of respondent to demonstrate solvency. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Bradshaw, his agents and employees, directly or 
through any corporate or other device, in connection with his ac- 
tivities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging. in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or 
sale of livestock; 

2. Misrepresenting to his principals, customers, or other purchas- 
ers of livestock from respondent: 

(a) The original or actual purchase weights of livestock; 

(b) The original or actual shrink allowances; 

(c) The original or actual purchase price; or 

(d) The true nature of all charges made for his buying services; 

3. Preparing and issuing, or causing to be prepared and issued, 
accounts of purchase, invoices, billings, scale tickets or any other 
document showing false, inaccurate, or misleading weight or shrink 
allowance entries for such livestock; and 

4. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading accounts of purchase, in- 
voices or billings. 

Respondent Bradshaw shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature 
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of all transactions involved in his business subject to the Packers 
and Stockyards Act, including accountings, invoices, billings and 
scale tickets which show true and correct prices, weights and 
shrink allowances for all livestock purchased or sold. 

Respondent Bradshaw is presently suspended as a registrant 
under the Act for failure to demonstrate solvency. Respondent 
Bradshaw is suspended as a registrant under the Act in this pro- 
ceeding for a period of one year and his present suspension contin- 
ues until he demonstrates that he is no longer insolvent. When re- 
spondent demonstrates that he is no longer insolvent, a supplemen- 
tal order will be issued in this proceeding terminating this suspen- 
sion, after the expiration of the one year suspension. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Henry W. LEE and Crirecie L. CatTtie, Inc. P&S Docket No. 
6411. Decided December 19, 1984. 


Civil penalty—Consent. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 





HENRY W. LEE & CIRCLE L. CATTLE, INC. 
Volume 43 Number 6 


FINDINGS OF FACT 


1. Henry W. Lee, hereinafter referred to as the individual re- 
spondent, is an individual doing business as Circle L. Farms, and 
his mailing address is P.O. Box 1561, Tifton, Georgia 31793. 

2. The individual respondent is, and at all times material herein 
was engaged in the business of buying and selling livestock in com- 
merce for his own account. 

3. Since June, 1984, the individual respondent has engaged in 
business as a dealer under the trade names Circle L. Cattle, Inc., or 
Circle L. Farms. The individual respondent, at all times material 
herein, was president of Circle L. Cattle, Inc., the corporate re- 
spondent herein, and managed, directed and controlled its business 
operations subject to the Act. 

4. The individual respondent is registered with the Secretary of 
Agriculture as a market agency to buy livestock in commerce on a 
commission basis. 

5. Circle L. Cattle, Inc., hereinafter referred to as the corporate 
respondent, is a corporation whose mailing address is P.O. Box 
1561, Tifton, Georgia 31793. 

6. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account and was a dealer within the meaning 
of that term as defined in the Act and was subject to the provisions 
of the Act; and 

(b) Not registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered 


ORDER 


Respondents Henry W. Lee, individually or through any corpo- 
rate or other device, and Circle L. Cattle, Inc., in connection with 
their activities subject to the Packers and Stockyards Act, shall 
cease and desist from engaging in business in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations, without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 
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Insofar as respondents are now in compliance with the bonding 
provisions under the Act and the regulations, no suspension is war- 
ranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent Henry W. Lee and Circle L. Cattle, Inc., are jointly and 
severally assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: BRADLEY J. SuHR. P&S Docket No. 6487. Decided December 
20, 1984. 


Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bradley J. Suhr, hereinafter referred to as the respondent, is 
an individual whose principal place of business was Walnut, Iowa, 
and whose mailing address is Route 1, Walnut, Iowa 51577. 
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2. The respondent, at all times material herein, was engaged in 
the business of a dealer, buying and selling livestock in commerce, 
but was not so registered with the Secretary. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Bradley J. Suhr, his agents and employees, directly 
or through any corporate or other device, in connection with his 
business operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act 
and regulations; 

2. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available in the bank account(s) upon 
which such checks are drawn to pay such checks when presented; 

3. Failing to pay, when due, the full purchase price of livestock; 
and 

4, Failing to pay the full purchase price of livestock. 

Respondent Bradley J. Suhr is prohibited from engaging in busi- 
ness or operating subject to the Act as a market agency, buying or 
selling livestock in commerce on a commission basis, or furnishing 
stockyard services, or as a dealer, buying or selling livestock in 
commerce either on his own account or as the employee or agent of 
the vendor or purchaser for a period of one hundred twenty (120) 
days. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: THE LUNDY PACKING CoMPANY and HAROLD L. Norris. P&S 
Docket No. 6461. Decided December 20, 1984. 


Civil penalty—Default. 


Thomas M. Walsh, for complainant. 
Respondent, pro se. 
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Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO THE LUNDY PACKING COMPANY 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

Respondent Lundy Packing Company admits the jurisdictional 
allegations in paragraphs I(a), (b) and (c) of the Complaint and 
Notice of Hearing and specifically admits that the Secretary has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. The Lundy Packing Company, herein referred to as respondent 
Lundy, is a North Carolina corporation with its principal place of 
business located at Clinton, North Carolina. Respondent Lundy’s 
mailing address is Railroad Street, Clinton, North Carolina 28328. 

2. Respondent Lundy is, and at all times material herein was, en- 
gaged in the business of (1) buying livestock in commerce for pur- 
poses of slaughter; and (2) manufacturing and preparing meats and 
meat food products for sale and shipment in commerce. 

3. Respondent Lundy is, and at all times material herein was, a 
packer within the meaning of that term as defined in the Act, and 
subject to the provisions of the Act. 


CONCLUSIONS 


Respondent Lundy having admitted the pertinent jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Lundy, its officers, directors, agents and employees, 
successors and assigns, directly or through any corporate or other 
device, shall not: 

1. Weigh livestock at other than the true and correct weight; 
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2. Prepare or issue scale tickets, invoices, accounts of purchase, 
or any other documents evidencing the purchase of livestock which 
show incorrect weights for such livestock; 

3. Pay the owners or sellers of livestock on the basis of incor- 
rect weights; 

4. Fail to weigh each draft of livestock separately and accurate- 
ly to the nearest minimum weight value that can be recorded; 

5. Weigh livestock for the purpose of purchase or sale on any 
livestock scale owned or controlled by respondent when that scale 
is not in proper balance; and 

6. Fail to maintain or operate any livestock scale owned or con- 
trolled by respondent in a manner that will insure accurate 
weights and in strict conformity with the requirements of sections 
201.73 and 201.73-1 (INSTRUCTIONS FOR WEIGHING LIVE- 
STOCK) of the regulations (9 CFR §§ 201.73, 201.73-1). 

Respondent Lundy is assessed a civil penalty in the amount of 
$4,000.00 which shall be payable by certified check or by money 
order to the Treasurer of the United States. 

Respondent Lundy shall deliver a copy of this decision to all of 
its employees whose duties or responsibilities include, in whole or 
in part, the operation or maintenance of its livestock scales, the 
purchasing or weighing of livestock, or the accounting to and pay- 
ment of sellers of livestock. 

Respondent Lundy shall, within thirty (80) days of the effective 
date of this order, file with the Regional Supervisor, Packers and 
Stockyards Administration, Turnpike Road, Box 101E, Bedford, 
Virginia 24523, a written report setting forth in detail the manner 
and form of its compliance with this order. The filing of this report 
shall not affect or modify any other obligations arising under this 
order. 

The provisions of this order shall become effective on the first 
day after service of this decision on respondent Lundy. 

Copies of this decision shall be served upon the parties. 


In Re: THE LuNpy PackinGc Company and Haro tp L. Norris. P&S 
Docket No. 6461. Decided December 20, 1984. 


Suspension—Consent. 


Thomas M. Walsh, for complainant. 
Respondent, pro se. 
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Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO HAROLD L. NORRIS 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

Respondent Harold L. Norris admits the jurisdictional allega- 
tions in paragraphs [(d), (e) and (f) of the Complaint and Notice of 
Hearing and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harold L. Norris, herein referred to as respondent Norris, is 
an individual who is, and at all times material herin was, em- 
ployed by respondent Lundy at its Chadbourn, North Carolina 
buying station. The business mailing address of respondent Norris 
is The Lundy Packing Co. Market, Chadbourn, North Carolina 
28431. 

2. Respondent Norris is, and at all times material herein was, en- 
gaged in business as a dealer, buying livestock in commerce for re- 
spondent Lundy. 

3. Respondent Norris is registered with the Secretary of Agricul- 
ture as a dealer to buy livestock for slaughter. 


CONCLUSIONS 


Respondent Norris having admitted the pertinent jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Norris, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 
1. Weighing livestock at other than the true and correct 
weight; 
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2. Preparing or issuing scale tickets, invoices, accounts of pur- 
chase, or any other documents evidencing the purchase of livestock 
which show false or incorrect weights for such livestock; 

3. Paying the owners or sellers of livestock on the basis of false 
or incorrect weights; 

4, Failing to weigh each draft of livestock separately and accu- 
rately to the nearest minimum weight value that can be recorded; 

5. Weighing livestock for the purpose of purchase or sale when 
the scale is not in proper balance; and 

6. Failing to maintain or operate any livestock scale in a 
manner that will insure accurate weights and in strict conformity 
with the requirements of sections 201.73 and 201.73-1 (INSTRUC- 
TIONS FOR WEIGHING LIVESTOCK) of the regulations (9 CFR 
§§ 201.73, 201.73-1). 

Respondent Norris is suspended as a registrant under the Act for 
a period of 90 days. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on respondent Norris. 

Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDERS 


In Re: BLACKWELL’s C.H.O.I.C.E. P&S Docket No. 6452. Decided De- 
cember 24, 1984. 


Dismissal. 


Ben Bruner, for complainant. 
Walter A. Caber, Grant Prairie, Texas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s motion to dismiss the com- 
plaint in this proceeding is granted. 
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Jim BrYANT v. DEAN CHARLING d/b/a CHARLING CATTLE COMPANY. 
P&S Docket No. 6117. Decided December 3, 1984. 


Petition Denied. 


Complainant, pro se. 
William C. Stankek, Lyons, Nebraska, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DENIAL OF PETITION 


In this reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 210), a Decision and Order was 
issued on October 24, 1984, among other things, ordering respond- 
ent Charling to pay complainant Bryant $4,546.02. It was served on 
Mr. Charling on October 29. On November 19 Mr. Charling filed a 
document captioned ‘Petition to Reopen,” praying that we “reopen 
this case granting respondent an opportunity to present all of the 
evidence that he has accumulated and all of the witnesses that re- 
spondent has arranged to appear and testify on behalf of the re- 
spondent.” The petition recites that the USDA investigator who 
interviewed him on December 14, 1982, (investigation report Exhib- 
it III, A) told him that one Jim Chase would appear and testify at 
the hearing, and that he (Mr. Charling) “would have made ar- 
rangements for the deposed testimony of Jim Chase to be offered 
into evidence at the hearing or in the alternative to have Jim 
Chase present in person and testify at the hearing had he not been 
told by the investigative officer that Jim Chase would in fact 
appear at the hearing.” 

In this case, an oral hearing was held on July 12, 1983, in Des 
Moines, Iowa. Mr. Charling was notified of it on June 18. Mr. Jim 
Chase did not appear and testify. No subpoena for Mr. Chase was 
requested. While Mr. Chase was named as a respondent, as was 
Mr. Charling, in the complaint filed herin, Mr. Chase was not 
served as a respondent because there was nothing to show him to 
be subject to the Act. The notice of hearing which was served on 
Mr. Charling shows Mr. Charling as a respondent but does not 
mention Mr. Chase. 

The Rules of Practice (Rule 17) provide that a petition to reopen 
a hearing to take further evidence must be filed prior to the issu- 
ance of the final order. Mr. Charling knew on July 12, 1983, the 
date of the oral hearing, that Mr. Chase was not present at the 
oral hearing. The final order was issued October 24, 1984. Thus Mr. 
Charling had more than a year to file a petition to reopen the 
hearing to take Mr. Chase’s testimony and did not do so. The peti- 
tion is denied on that basis. See Am Jur 2d Trial § 153. 
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The investigator, Mr. Conway, denies telling Mr. Charling that 
Mr. Chase would be present at the hearing. They talked only in De- 
cember 1982, long before it was determined that there would be an 
oral hearing. 

This is not the first reparation case in which Mr. Charling has 
been a respondent. We note that, in P. & S. Docket No. 5930, an 
earlier reparation case in which Mr. Charling was respondent, 
there was an oral hearing on April 13, 1982, there was an order to 
Mr. Charling to pay the complainant therein on December 20, 1982, 
there was another such petition from Mr. Charling on January 12, 
1983, and that petition was denied by order of February 17, 1983, 
for reasons stated therein. This is the second time Mr. Charling, 
after oral hearing and being ordered to pay in a reparation case, 
has attempted to reopen the case to present testimony which he 
made no effort to present at the oral hearing. On the basis of his 
own prior experience in such a case, we believe that Mr. Charling 
knew, before the oral hearing in this case, that, if there was a wit- 
ness who he felt would testify favorably to him, it was up to him 
(Mr. Charling) to contact the witness and find out whether he (the 
witness) would be present at the hearing, and to request a subpoe- 
na for the witness if necessary. 

Copies hereof shall be served on the parties. 





1864 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 6 


COURT DECISIONS 


FoursoME BROKERAGE, INc. v. THE UNITED STATES DEPARTMENT OF 
AGRICULTURE. Petition for Review of an Order of the Depart- 
ment of Agriculture No. 84-4079. (USDA PACA Docket No. 2- 
6078.) Decided November 2, 1984. 


United States Court of Appeal, Fifth Circuit. 
Before Clark, Chief Judge, Goldberg and Rubin, Circuit Judges. 


PETITION FOR REVIEW OF AN ORDER OF THE DEPARTMENT OF 
AGRICULTURE 


PER CURIAM: * 

The conclusion that Foursome Brokerage, Inc., committed willful, 
flagrant, and repeated violations of the Perishable Agricultural 
Commodities Act, 7 U.S.C. § 499a et seg., is supported by substan- 
tial evidence on the record considered as a whole. The Agency was 
not required by 5 U.S.C. § 558(c) to give Foursome prior notice and 
opportunity to demonstrate or to achieve compliance with the Act 
before commencing license revocation proceedings under the Act. 
The opinion of the Judicial Officer is not a model of clarity, but the 
period of suspension imposed was less than the maximum. The Of- 
ficer explicitly compared the facts of this case with prior cases in 
which various penalties were imposed. We conclude that the Judi- 
cial Officer’s decision to impose a sanction different from that rec- 
ommended by the Administrative Law Judge was not an abuse of 
discretion. The sanction policy followed did not constitute a denial 
of due process. 

Therefore, review is denied. 


DISCIPLINARY DECISIONS 


In Re: Prime-Pac, Inc. PACA Docket No. 2-6650. Decided Novem- 
ber 6, 1984. 


Failure to make full payment—Publication of facts—Consent. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


* Local Rule 47.5 provides: “The publication of opinions that have no precedential 
value and merely decide particular cases on the basis of well-settled principles of 
law imposes needless expense on the public and burdens on the legal profession.” 
Pursuant to that rule, the court has determined that this opinion should not be pub- 
lished. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act”), instituted by a complaint 
filed on October 3, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. 

The complaint alleges that during the period July 1983 through 
January 1984, Respondent failed to make full payment promptly to 
18 sellers, of the agreed purchase prices, or balances thereof, in the 
total amount of $134,827.34 for 38 lots of perishable agricultural 
commodities, purchased, received, and accepted in interstate com- 
merce. A copy of the complaint was served upon Respondent. Re- 
spondent filed and Answer thereto admitting all the factual allega- 
tions of the complaint. Respondent and Complainant have now 
agreed to the entry of a Decision and Order as set forth herein. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 
CFR § 1.138), the following Decision and Order is issued without 
further procedure or hearing. 


FINDINGS OF FACT 


1. Prime-Pac, Inc., (hereinafter “Respondent”’), is an Illinois cor- 
poration, whose mailing address is 9 South Water Market, Chicago, 
Illinois 60608. 

2. Pursuant to the licensing provisions of the Act, license number 
821768 was issued to Respondent on August 24, 1982. This license 
was renewed annually, but terminated on August 24, 1984. 

3. The Secretary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 

4. As detailed in paragraph 5 of the Complaint and as admitted 
by Respondent, during the period July 1983 through January 1984, 
Respondent failed to make full payment promptly to 18 sellers of 
the agreed purchase prices or balances thereof, in the total amount 
of $134,827.34 for 38 lots of perishable agricultural commodities, 
purchased, received, and accepted in interstate commerce. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), by failing to make full 
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payment promptly with respect to the transactions set forth in 
Findings of Fact No. 4 above, for which the Order below is issued. 


ORDER 


A finding is made that Respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall become effective on November 5, 1984. 

Copies hereof shall be served upon the parties. 


In Re: G&M Propuce Co., Inc. PACA Docket No. 2-6533. Decided 
September 27, 1984. 


Failure to make full payment—License terminated—Publication of facts—Default. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on April 17, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period May 
through November 1982, respondent failed to account and to make 
full payment promptly of the net proceeds totalling $29,642.24 to 11 
shippers with respect to 17 lots of vegetables, all being perishable 
agricultural commodities, received and accepted on consignment in 
interstate commerce. In addition, it is alleged in the complaint that 
during the period August 1981 through November 1982, respondent 
purchased and accepted, in interstate and foreign commerce, from 
13 sellers, 27 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $127,433.88. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
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further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, G & M Produce Co., Inc., is a corporation, whose 
address formerly was 401 Catanzaro Building, 2018 Smallman 
Street, Pittsburgh, Pennsylvania 15222. 

2. Pursuant to the licensing provisions of the Act, license number 
691646 was issued to respondent on March 18, 1969. This license 
was renewed annually, but terminated on March 18, 1983, pursu- 
ant to section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period May through November 1982, respondent failed 
to account and make full payment promptly of the net proceeds to- 
taling $29,642.24 to 11 shippers with respect to 17 lots of vegeta- 
bles, all being perishable agricultural commodities, received and ac- 
cepted on consignment in interstate commerce. 

4. As more fully set forth in paragraph 6 of the complaint, 
during the period August 1981 through November 1982, respondent 
purchased and accepted in interstate and foreign commerce from 
13 sellers, 27 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $127,433.88. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 44 transactions set forth in Findings of Fact Nos. 3 and 4, 
above, constitutes willful, repeated and flagrant violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
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ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final November 9, 1984.] 


In Re: AztEc TRADING CORPORATION. PACA Docket No. 2-6582. De- 
cided September 27, 1984. 


Failure to make full payment—License terminated—Publication of facts—Default. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the ‘“‘Act’’, instituted by a complaint filed 
on June 28, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Octo- 
ber through November 1982, respondent purchased, received and 
accepted, in interstate and foreign commerce, from two sellers, ten 
lots of fruits, all being perishable agricultural commodities, but 
failed to. make full payment promptly of the agreed purchase 
prices, in the total amount of $298,326.60. 

A copy. of the complaint was served upon respondent which filed 
an answer thereto admitting all of the material allegation of the 
complaint. Upon the motion of the complainant for the issuance of 
a Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Aztec Trading Corporation, is a Florida corpora- 
tion, whose address is 1301 N.W. 89th Court, Suite 206, Miami, 
Florida 33172. 

2. Pursuant to the licensing provisions of the Act, license number 
820934 was issued to respondent on April 15, 1982. This license ter- 
minated on April 15, 1988, pursuant to section 4(a) of the Act (7 
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U.S.C. 499d(a)), when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period October through November 1982, respondent pur- 
chased, received and accepted in interstate and foreign commerce 
from two sellers, ten lots of fruits, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $298,326.60. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the ten transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of section 2 of 
the Act, (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act, (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing proceedings under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1:139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final November 9, 1984.] 


In re: FrEsH Wor tp, Inc. PACA Docket No. 2-6526. Decided Octo- 
ber 4, 1984. 


Failure to make full payment—License terminated—Publication of facts—Default. 


Dennis Becker, for complainant. 
Respondent, pro se. 
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Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.) 
hereinafter referred to as the ‘“‘Act”, instituted by a complaint filed 
on April 10, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period June 
1983 through September 1983, respondent purchased and accepted, 
in interstate and foreign commerce, from 20 sellers, 85 lots of fruit 
and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $331,194.55. 

A copy of the complaint was served upon respondent on April 19, 
1984, which complaint has not been answered. The time for filing 
an answer having run, and upon the motion of the complainant for 
the issuance of a Default Order, the following Decision and Order 
is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Fresh World, Inc., is a corporation, whose address 
is P.O. Box 4550, Salinas, California 93912. 

2. Pursuant to the licensing provisions of the Act, license number 
820039 was issued to respondent on October 14, 1981. This license 
was renewed annually, but terminated on October 14, 1983, when 
respondent failed to renew it. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period June 1983 through September 1983, respondent 
purchased and accepted in interstate and foreign commerce from 
20 sellers, 85 lots of fruit and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $331,194.55. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 85 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 
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ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[Decision and Order became final on November 14, 1984). 


In Re: PLW Propuct Company, Inc. PACA Docket No. 2-6581. De- 
cided October 4, 1984. 


Failure to make full payment—License terminated—Publication of Facts—De- 
fault. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
[This decision and order became final on November 20, 1984.] 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the ’’Act”, instituted by a complaint filed 
on June 28, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Janu- 
ary through June 1983, respondent purchased, received and accept- 
ed, in interstate and foreign commerce, from 12 sellers, 36 lots of 
fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices, in the total amount of $97,622.23. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
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run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, PLW Produce Company, Inc., is an Alabama cor- 
poration, whose address is 440 West Finley Avenue, Birmingham, 
Alabama 35204. 

2. Pursuant to the licensing provisions of the Act, license number 
780229 was issued to respondent on November 9, 1977. This license 
was renewed annually, but terminated on November 9, 1983, when 
respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period January through June 1983, respondent pur- 
chased, received and accepted in interstate and foreign commerce 
from 12 sellers, 36 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, in the total amount of $97,622.23. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 36 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

Decision and Order became final on November 20, 1984. 
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In Re: Buy Fresu Propuce, Inc. PACA Docket No. 2-6575. Decid- 
ed October 17, 1984. 


Failure to make full payment—License terminated—Publication of facts—Default. 


Edward M. Silverstein, for complainant. 
Stephen P. McCann, Silver Spring, Maryland, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on June 12, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Octo- 
ber 1982, through March 1983, respondent purchased and accepted, 
in interstate commerce, from 10 sellers, 59 lots of fruits and vegeta- 
bles, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the 
total amount of $209,861.93. 

On July 2, 1984, respondent filed an answer to the complaint in 
which it admitted that it was an Arizona corporation which had 
filed a petition in bankruptcy, but stated that it was not in a posi- 
tion to admit or deny the allegations of the complaint regarding its 
alleged failures to pay sellers of produce promptly, and regarding 
its violations of the Act. Complainant thereafter moved for a deci- 
sion without a hearing on the ground that respondent’s admissions 
in the answer as well as its admissions in its pleadings before the 
Bankruptcy Court constituted admissions of all of the material alle- 
gations of fact, and thus that it was entitled to judgment on this 
matter. In reply, respondent failed to raise any substantial issues 
although it insisted on its right to a hearing. On September 14, 
1984, a ruling was issued in which it was found that complainant, 
under the applicable precedent, was entitled to a decision without 
further proceedings. However, respondent was given the opportuni- 
ty “to file an offer of proof showing the evidence it could produce 
at an oral hearing and its relevance in light of the controlling cases 
cited herein.’”’ Respondent failed to respond thereto. Accordingly, 
the following Decision and Order is issued without further investi- 
gation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 CFR § 1.139). 
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FINDINGS OF FACT 


1. Respondent, Buy Fresh Produce, Inc., is a corporation, whose 
address is 2928 N.E. 68rd, Oklahoma City, Oklahoma 73111. 

2. Pursuant to the licensing provisions of the Act, license number 
792019 was issued to respondent on September 12, 1979. This li- 
cense was terminated on September 12, 1983, pursuant to Section 
4(a) of the Act (7 U.S.C. 499d(a)0, when respondent failed to pay the 
required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period October 1982 through March 1983, respondent 
purchased and accepted, in interstate commerce, from 10 sellers, 59 
lots of fruits and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $209,861.93. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 59 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 


Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

Decision and Order became final on November 22, 1984. 
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In Re: TREASURE VALLEY Propuce. PACA Docket No. 2-6564. De- 
cided September 26, 1984 


Failure to make full payment—License terminated—Publicaiion of facts—Default. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act” instituted by a complaint filed 
on June 5, 1984, by the Director, Fruit and Vegetable Division, Ag- 
ricultural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that, during the period April 
1982 through June 1983, respondent purchased and accepted, in 
interstate and foreign commerce, from 20 sellers, 69 lots of fruits 
and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $114,005.61. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Treasure Valley Produce, is a partnership consist- 
ing of George J. Hutchison and Frances L. Tolman, whose address 
is 148 S.E. First Street, Ontario, Oregon 97914. 

2. Pursuant to the licensing provisions of the Act, license number 
830093 was issued to respondent on October 20, 1982. This license 
terminated on October 20, 1983, pursuant to section 4(a) of the Act 
(7 U.S.C. 499d(a)), when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period April 1982 through June 1983, respondent pur- 
chased and accepted in interstate and foreign commerce from 20 
sellers, 69 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $114,005.61. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 69 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of section 2 of the Act (7 U.S.C. 499b), 
and the facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.189 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

Decision and Order became final on November 30, 1984. 


In Re: Terry G. Lowe d/b/a Lowe Fruit & Propuce. PACA 
Docket No. 2-6613. Decided October 23, 1984. 


Failure to make full payment—License terminated—Publication of facts—Default. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Adminstrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act’’, instituted by a complaint filed 
on August 3, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Sep- 
tember 1983 through May 1984, respondent purchased and accept- 
ed, in interstate commerce, from 21 sellers, 41 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed 
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to make full payment promptly of the agreed purchase prices, in 
the total amount of $224,122.22. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Jerry G. Lowe, is an individual doing business as 
Lowe Fruit & Produce, whose address is 738 East 12th Street, Chat- 
tanooga, Tennessee 37418. 

2. Pursuant to the licensing provisions of the Act, license number 
781168 was issued to respondent on April 25, 1978. This license was 
renewed annually, but terminated on April 25, 1984, pursuant to 
section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent failed to 
pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period September 1983 through May 1984, respondent 
purchased and accepted in interstate commerce from 21 sellers, 41 
lots of fruits and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $224,122.22. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 41 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 
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Copies hereof shall be served upon parties. 
[Decision and Order became final on December 3, 1984]. 


In Re: STEINBERG Bros. Company. PACA Docket No. 2-6087. Decid- 
ed December 26, 1984. 


Broker—Memorandum of sale—License suspended—Publication of facts. 


Edward M. Silverstein, for complainant. 
LeRoy W. Gudgeon, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (PACA), as amended (7 U.S.C. § 499a 
et seqg.), in which Administrative Law Judge Dorothea A. Baker 
filed an initial decision and order on September 26, 1984, dismiss- 
ing the complaint. ! 

On October 29, 1984, complainant appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 CFR § 2.35).2 The case was referred to the Judicial Officer for 
decision on December 13, 1984. 

For the reasons set forth below, respondent’s license should be 
suspended for 90 days. 


FINDINGS OF FACT * 


1. The respondent, Steinberg Bros. Company, has a business ad- 
dress of 4840 South Ashland Avenue, Chicago, Illinois 60608. 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1984 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 

2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 1068 (1982). The Department’s present Ju- 
dicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 

3 Regulations relating to the Findings of Fact are included in the Findings. 
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2. Respondent was first licensed under the PACA on December 
27, 1945. Its license is renewed annually, and is subject to renewal 
on or before December 27, 1984. 

3. The Secretary has jurisdiction in the subject matter of this 
proceeding. 

4. During the period August through October, 1980, Lawrence 
Steinberg was the Vice President and Treasurer of respondent. He 
was primarily responsible for those business transactions involving 
respondent in which potatoes were brokered by that firm. For sev- 
eral years prior to 1980, respondent had dealt with G & T Terminal 
Packaging Company (G & T), located in New York City. That cor- 
poration purchased potatoes for repacking and resale, with re- 
spondent acting as broker. At any given time, G & T was obligated 
to pay to respondent substantial sums of money for the accounts of 
sellers, frequently in excess of $200,000, because respondent acted 
as a broker which collected from the buyer and remitted to the 
seller the proceeds of the sale. On August 15, 1980, G & T had an 
open running account with respondent and was obligated to pay re- 
spondent approximately $250,000. In early December 1980, G & T 
was obligated to pay respondent more than $200,000. 

5. During the period August through October, 1980, respondent 
arranged for a series of transactions in which Wysocki Sales, Inc. 
(Wysocki), sold potatoes to G & T. Respondent acted as the broker, 
and for the convenience of the parties, respondent agreed to collect 
from G & T and remit to Wysocki the proceeds from the sale, after 
deducting a broker’s commission paid by Wysocki of 25¢ per sack of 
potatoes (i.e., 25¢ per cwt.).* 

Respondent did not pay Wysocki with respect to any individual 
transaction until it received payment from G & T. Also, respondent 
did not guarantee payments to Wysocki.® 

6. In almost all of the transactions involving sales by Wysocki to 
G & T, the seller and buyer would not speak to each other, but 
only to Lawrence Steinberg, who relayed information between the 
parties. The price was negotiated separately for each transaction, 
but frequently the price remained the same for a number of consec- 
utive transactions. (For example, in the 117 transactions involved 


4 “Generally, the seller of the produce invoices the buyer, however, when there is 
a specific agreement between the broker and his principal, the seller invoices the 
broker who, in turn, invoices the buyer, collects, and remits to the seller.” 7 CFR 
§ 46.27(a). 

5 “Agreement to collect from the buyer and remit to the seller is not a guarantee 
by the broker that the buyer will pay for the produce purchased, unless there is a 
specific agreement by the broker that he will pay if the buyer does not pay.” 7 CFR 
§ 46.28(c). 
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in this case, there were only 10 different price changes.) The 
number of 100-pound sacks of potatoes involved in each transac- 
tion ranged from 400 to 500, the changed frequently from one 
transaction to the next. (For example, in the 117 transactions in- 
volved in this case, there were 59 volume changes, from one trans- 
action to the next.) 

In phone conversations between Wysocki and Lawrence Stein- 
berg, Wysocki would tell Lawrence Steinberg what price he wanted 
“net,” i.e, after respondent’s 25¢ commission was deducted (Law- 
rence Steinberg Deposition, at 8-9, 83-85). Accordingly, in bargain- 
ing with G & T, Lawrence Steinberg would have to negotiate an 
agreed price to be paid by G & T which included respondent’s 25¢ 
commission. (Wysocki would pay the freight separately out of the 
proceeds from his “net” price.) 

7. (a) In early August 1980, Anthony J. (Tony) Spinale, the sole 
owner and operating manager of G & T, who handled the negotia- 
tions with Lawrence Steinberg involving G & T’s purchases from 
Wysocki, told Lawrence Steinberg to add an additional $1 per 100- 
pound sack to respondent’s invoices to G & T, with the additional 
money to be held by respondent until Mr. Spinale requested that it 
be returned. 


Lawrence Steinberg testified as to the additional dollar (Law- 
rence Steinberg Deposition, at 13-14): 


A. Well, after the sales were made, they were made with 
Mr. Wysocki on a net basis. Mr. Spinale said well, add 
your brokerage and add a dollar onto the invoice. 


What did you say to that? 


I said certainly. Mr. Spinale, it is his business, it is his 
company, it is his affair. Whatever he wants to do is 
okay with me. It is spending his money. 


Were you to retain that dollar? 
No, no. We were to give it to him at a later date. 


Anthony J. (Tony) Spinale testified as to the additional dollar 
(Spinale Depostion, at 6-7, 79-80; and see id. at 51, 71, 83): 


A. I spoke with Mr. Larry Steinberg and I had asked him 
to add on one dollar per hundred pound weight of po- 
tatoes to the purchases that he makes in Wisconsin at 
that particular time. 
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Did you tell him what was going to happen? In other 
words, if he was going to add on a dollar to your in- 
voice. 


Yes, yes, eventually at that particular time I was 
having a little difficult time financially and Mr. Stein- 
berg was carrying me for a great deal of money. He 
had had some problems in the past with family of 
mine in regards to this and he was kind of concerned 
about the money. So I had told him, “Look, add on a 
dollar per bag and when I get, you know, paid up, 
you'll refund me my dollar per bag.” 


I said to Mr. Steinberg, “Larry, if you are concerned 
about the amount that I pay you, why don’t we do 
this: When you’re buying me potatoes, add a dollar 
more than what the cost of the potatoes is, hold on to 
that money so you will feel a little bit more comforta- 
ble and hopefully things will go right and you will 
return me my money.” 


(b) As a result of that arrangement, during the period August 
through October, 1980, in the 117 transactions itemized in the com- 
plaint, the additional $1 was added to respondent’s invoices to G & 
T, which resulted in the total amount of $53,456 being set aside. 
This money was deposited in respondent’s checking account. Re- 
spondent’s records showed that the $1 set aside was for the account 
of “A. Spinale,” and respondent’s bookkeeper kept a running total 
of the amount involved in the $1 set aside (Tr. 195-98). 

(c) All but $2,296 of the $53,456 held by respondent from the 
additional $1 arrangement was sent by respondent to “A. Spinale” 
(rather than to G & T) in November and December, 1980. At Mr. 
Spinale’s request, on November 14, 1980, Lawrence Steinberg wrote 
a check on respondent’s checking account payable to ”A. Spinale”’ 
for $22,460, and respondent’s bookkeeper sent a second check on 
December 8, 1980, drawn on respondent’s checking account payable 
to ”A. Spinale” for $28,700, for a total of $51,160. This left $2,296 
remaining from the $53,456 set aside as a result of the additional 
$1 arrangement. Mr. Spinale told Lawrence Steinberg that re- 
spondent should forget about the remaining money and use it for 
interest and for the work attached to keeping track of the account 
and holding the money. 

Respondent’s two checks to “A. Spinale,” totaling $51,160, were 
the only two documents generated in connection with the 117 
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transactions that involved ‘A. Spinale’” as an individual. All of re- 
spondent’s invoices in the 117 transactions to G & T showed the 
buyer as “G & T TERM PACKING CO.” All of G & T’s checks to 
respondent in payment for the invoices were drawn on the account 
of “G & T Terminal Packaging Co., Inc.” 

(d) Mr. Spinale did not testify at the administrative hearing in 
this proceeding, but his deposition taken by respondent (over com- 
plainant’s objection) was received in evidence (with complainant’s 
consent). On cross-examination by complainant’s counsel, Mr. Spin- 
ale was asked whether the $51,160 was deposited into the account 
of G & T Terminal Packaging Company. Respondent’s attorney ob- 
jected on the ground that it is not pertinent where the money 
went. Mr. Spinale’s personal attorney, who appeared with him at 
the deposition hearing, instructed Mr. Spinale not to answer the 
question. Nonetheless, Mr. Spinale testified that “I really don’t 
know” whether the $51,160 was deposited in his personal account 
or in G & T’s account. (Spinale Deposition, at 84-85.) 

8. With the exception of 3 of the 117 transactions in which Wy- 
socki and G & T were involved as seller and buyer, respectively, 
respondent did not issue a broker’s memorandum of sale. The three 
broker’s memoranda that were issued reflected the sum of the net 
purchase price quoted to Wysocki, plus 25¢ brokerage, but did not 
reflect the additional $1 referred to in Finding 7 (CX 4, transaction, 
8, 90, 93). 

For example, in transaction 8 referred to in the complaint, re- 
spondent’s broker’s memorandum of sale dated August 19, 1980, 
shows G & T as the buyer and Wysocki as the seller of 410 one- 
hundred pound sacks of Wisconsin Russets at $13.60 per sack deliv- 
ered price in New York (which is the sum of Wysocki’s net price, 
$13.35, plus 25¢ brokerage). (The memorandum also shows the ship- 
ping instructions and that respondent would invoice the buyer for 
the account of Wysocki.) 

Wysocki sent respondent an invoice with respect to this transac- 
tion (as if respondent were the buyer, but with delivery to be made 
to G & T) for 410 sacks at $13.35 (Wysocki’s net price), for a total of 
$5,473.50, which is what respondent would have paid to Wysocki 
(after respondent received payment from G & T), except that $144 
was deducted for shortweight, so respondent actually paid Wysocki 
$5,329.50 for the transaction. 

Respondent sent an invoice to G & T as to this transaction for 
410 sacks at $14.60 (i.e., $13.60, the price agreed upon by Wysocki 
and G & T, plus the additional $1 referred to in Finding 7), for a 
total of $5,986, which G & T would have paid to respondent, except 
that G & T paid respondent $146 less because of shortweight, or 
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$5,840. (The $2 difference between the $144 and $146 shortweight 
calculations is an unexplained, insignificant error.) 

Respondent kept $102.50 from this transaction for its commission 
($0.25 x 410), and set aside $410 to be held until requested by Mr. 
Spinale. 

9. In the other 114 transactions in which respondent did not 
issue a broker’s memorandum of sale, respondent accepted from 
Wysocki an invoice naming it as buyer (with delivery to be made to 
G & T) of the potatoes, which invoice set forth the number of units 
sold, the size and type of potatoes, the “net” price for which Wy- 
socki sold the potatoes, and a total contract price based upon the 
number of units sold and the net price per unit. Respondent then 
submitted to G & T its own invoice, as if it were the seller of the 
potatoes,® in which it set forth the price per sack of potatoes paid 
in each transaction, which price was the sum of Wysocki’s net 
price, respondent’s 25¢ commission, and the additional $1 set aside. 

For example, in transaction number 1 referred to in the com- 
plaint, Wysocki sent respondent an invoice showing 440 sacks of 
potatoes sold to respondent at $14.05 each, for a total of $6,182, 
which respondent paid to Wysocki after collecting from G & T. Re- 
spondent sent its invoice to G & T for 440 sacks of potatoes sold at 
$15.30,7 for a total of $6,732, which G & T paid to respondent. Re- 
spondent kept its commission of $110 ($0.25 x 440), and set aside 
$440 under the agreement with Mr. Spinale. 

10. Wysocki was not advised by respondent or G & T that re- 
spondent’s invoices to G & T included the additional $1 referred to 
in Findings 7-9. Wysocki was also not advised that respondent re- 
ceived $2,296 of the $53,456 set aside (see Finding 7(c)). 

11. (a) A broker’s function is to negotiate binding contracts be- 
tween two interested parties. A broker is required under the PACA 
to inform both parties fully concerning all of the terms and condi- 
tions of each proposed contract. A broker must memorialize all of 
the essential details of any agreement entered between the parties 
by preparing in writing and delivering to each party a confirma- 
tion or memorandum of sale. The broker must also retain a copy of 
such document in his own files. A broker who issues a confirmation 


6 See note 4, supra. 

7 The invoice does not reflect how the $15.30 sales price was computed, but from 
the undisputed testimony as to the overall arrangement, we know that the $15.30 
sales price is the sum of $14.05 (Wysocki’s net price), $0.25 (respondent’s commis- 
sion), and $1 (additional set aside). 
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or memorandum of sale containing false or misleading statements 
is deemed to have violated § 2 of the PACA.® 

(b) When a broker collects the proceeds of sale from a buyer 
and remits them to the seller, he is required to provide to the seller 
an itemized accounting showing the true gross selling price, as well 
as all brokerage fees deducted and expenses incurred in connection 
with the sale. A broker is not entitled to a brokerage fee unless he 
fully performs his duties as a broker. Brokerage fees may be 
charged to only one party to a contract in the absence of a prior 
agreement by the parties to split the fees.® 


8 The regulations provide (7 CFR § 46.28(a) (1980)): 


§ 46.28 Duties of brokers. 


(a) General. The function of a broker is to negotiate, for or on behalf of others, 
valid and binding contracts. A broker who fails to perform any specification or 
duty, express or implied, in connection with any transaction is in violation of 
the act and is subject to the penalties specified in the act and may be held 
liable for damages which accrue as a result thereof. It shall be the duty of the 
broker to fully inform the parties concerning all of the terms and conditions of 
the proposed contract. After all parties agree on the terms and the contract is 
effected, the broker shall prepare in writing and deliver promptly to all parties 
a properly executed confirmation or memorandum of sale setting forth truly 
and correctly all of the essential details of the agreement between the parties, 
including any express agreement as to the time when payment is due. The 
broker shall retain a copy of such confirmations or memoranda as part of his 
accounts and records. The broker who does not prepare these documents and 
retain copies in his files is failing to prepare and maintain complete and correct 
records as required by the act. The broker who does not deliver copies of these 
documents to all parties involved in the transaction is failing to perform his 
duties as a broker. A broker who issues a confirmation or memorandum of sale 
containing false or misleading statements shall be deemed to have committed a 
violation of section 2 of the act. If the broker’s records do not support his con- 
tentions that a binding contract was made with proper notice to the parties, the 
broker may be held liable for any loss or damage resulting from such negli- 
gence, or for other penalties provided by the act for failure to perform his ex- 
press or implied duties. The broker shall take into consideration the time of de- 
livery of the shipment involved in the contract and all other circumstances of 
the transaction, in selecting the proper method for transmitting the written 
confirmation or memorandum of sale to the parties. 

The regulations provide (7 CFR § 46.28(b), (c) (1980)): 


(b) Brokerage fees. A broker is not considered to be entitled to a brokerage fee 
unless he effects a sale or makes a valid and binding contract, fully performing 
his duties as a broker . . . Brokerage fees may be charged to only one of the 
parties to the contract unless by prior agreement the parties agree to split the 
brokerage fee . . . When the broker is authorized to sell, invoice the buyer, col- 
lect and remit to his principal, he shall render an itemized accounting to the 
principal promptly on receipt of payment, showing the true gross selling price, 
all brokerage fees deducted, any auction charges and any other expenses in- 

Continued 
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(c) All documents prepared by a broker must fully and correct- 
ly disclose all the essential facts regarding transactions subject to 
the Act, and be in sufficient detail to be readily understood and au- 
dited.1° 

12. Lawrence Steinberg admittedly knew what a broker’s memo- 
randum of sale was. He testified (Lawrence Steinberg Deposition, 
at 44): 


Q. So you did know what a broker’s memorandum of sale 
was? 


A. I always knew what is was. I am not stupid. 


Respondent had printed forms entitled ““BROKER’S MEMORAN- 
DUM OF PURCHSE AND SALE,” with respondent’s name, ad- 
dress and telephone number printed at the top. Respondent used 
the forms in 3 of the 117 transactions involved in this proceeding 
(CX 4, transactions 8, 90, 93). 

However, Lawrence Steinberg testified that it was not respond- 
ent’s general practice to use a broker’s memorandum of sale in bro- 
kerage transactions where respondent was collecting from the 
buyer and remitting to the seller. 


13. When respondent acted as a broker which collected from the 
buyer and remitted to the seller, it was usual for respondent to re- 


curred in connection with the sale of the shipment. The failure to account truly 
and correctly and make full payment promptly is a violation of the act. 


(c) Broker’s responsibility for payment ... A broker who agrees to collect 
funds from the buyer for his principal shall render an itemized accounting to 
the principal promptly on receipt of payment showing the true gross selling 
price, all brokerage fees deducted and all expenses including auction charges, 
incurred in connection with the sale of the shipment. The failure to account 
truly and correctly and make full payment promptly is a violation of the act. 

10 The regulations provide (7 CFR § 46.14(a) (1980)): 


§ 46.14 General. 


(a) Every commission merchant, dealer, and broker shall prepare and pre- 
serve for a period of two years from the closing date of the transaction the ac- 
counts, records, and memoranda required by the act, which shall fully and cor- 
rectly disclose all transactions involved in his business. Licensees shall keep 
records which are adapted to the particular business that the licensee is con- 
ducting and in each case such records shall fully disclose all transactions in the 
business in sufficient detail as to be readily understood and audited. It is im- 
practicable to specify in detail every class of records which may be found essen- 
tial since many different types of business are conducted in the produce indus- 
try and many different types of contracts are made covering a wide range of 
services by agents and others. The responsibility is placed on every licensee to 
maintain records which will disclose all essential facts regarding the transac- 
tions in his business. 
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solve questions concerning whether the buyer should have an al- 
lowance, e.g., because of shortweight or inferior quality. When G & 
T requested an allowance, respondent would call Wysocki and 
obtain its consent for an adjustment in the account. When Wysocki 
consented to an allowance, respondent would not issue a corrected 
broker’s memorandum of sale or a corrected invoice. Instead, Law- 
rence Steinberg would make a notation of the allowance on re- 
spondent’s jacket of the transaction, and respondent’s bookkeeper 
would see the notation on the jacket and deduct the amount of the 
allowance from respondent’s check to Wysocki. G & T’s check to re- 
spondent would usually be reduced by the amount of the allow- 
ance. 

In 11 of the 117 transactions, allowances were requested by G & 
T and authorized by Wysocki. Respondent deducted the allowances 
from the checks sent to Wysocki in the 11 transactions. However, 
in five of those transactions, G & T failed to deduct the allowances, 
totaling $1,034.45, from G & T’s checks to respondent, through 
oversight. Respondent’s bookkeeper did not notice that G & T had 
failed to take the agreed allowances, and did not return this money 
to G & T until over 3 years later, viz., October 5, 1983, the day 
after Lawrence Steinberg gave his deposition (where the matter 
was brought up by complainant’s counsel). 


CONCLUSIONS 


It is the consistent practice of the Judicial Officer to give great 
weight to the findings of fact by administrative law judges since 
they have the opportunity to see and hear the witnesses testify.11 
However, the facts set forth in the Findings of Fact in this decision 
are (except for two or three minor, insignificant details) based on 
incontradicted evidence and, therefore, Judge Baker’s determina- 
tion that respondent’s president, Robert M. Steinberg, and respond- 
ent’s office manager and bookkeeper, Craig Bauer, were both credi- 
ble witnesses (Initial Decision, at 11, 13) is of no consequence. The 
ALJ dismissed the complaint because she failed to properly apply 
the unequivocal terms of the Act and regulations to the undisputed 
facts. 


11 F.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re Thorn- 
ton, 38 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 
(1979) (affirming Judge Baker’s dismissal of complaint where she accepted the testi- 
mony of respondent’s wife, respondent’s employee, and respondent’s “real good 
friend’ over that of three disinterested USDA veterinarians); In re Unionville Sales 
Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand order); In re National Beef Packing 
Co., 36 Agric. Dec. 1722, 1736 (1977), aff'd, 605 F.2d 1167 (10th Cir. 1979). 
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It is undisputed in this case that respondent acted as a broker in 
the 117 transactions involved herein—not as a purchaser from Wy- 
socki and a seller to G & T. In fact, Lawrence Steinberg testified 
that ‘“[w]e never take ownership of the goods” (Lawrence Steinberg 
Deposition, at 38). 

In her conclusions, the ALJ states that “[t]he record evidence 
shows that, as herein pertinent, the subject potatoes were sold to 
the Respondent corporation, which could have sold them to any 
purchasers it wanted” (Initial Decision, at 16). However, in her 
Findings of Fact, the ALJ found that respondent acted as a broker, 
and that the sales were from Wysocki to G & T (Initial Decision, 
Findings 4-12, 19, 23). For example, the ALJ’s Finding of Fact 5 
states (Initial Decision, at 7): 


5. During the period August 1980 through October 1980, 
Respondent arranged for a series of transactions in which 
Wysocki Sales, Inc. sold potatoes to G & T. Respondent 
acted as the broker and for the convenience of the parties 
agreed to collect from G & T and remit to Wysocki the pro- 
ceeds from the sale after deducting a broker’s commission 
of 25 cents per sack of: potatoes. 

Based on the undisputed evidence, the ALJ’s Findings of Fact 
that respondent acted as a broker are correct, rather than her con- 
clusion quoted above. 

It is also shown by respondent’s evidence that Wysocki paid the 
brokerage fees to respondent—rather than G & T. Respondent’s 
witness, Anthony J. (Tony) Spinale, owner and operator of G & T, 
who personally handled the negotiations with Lawrence Steinberg 
involving G & T’s purchases from Wysocki, testified (Spinale Depo- 
sition, at 79): 


Q. Did you pay any brokerage fees whatsoever to Mr. 
Steinberg? 


A. I don’t pay brokerage fees to any broker in potatoes. 


In addition, the broker’s memoranda issued by respondent in 3 of 
the 117 transactions show clearly that respondent’s 25¢ brokerage 
fee was paid by Wysocki—not G & T (Finding 8). For example, in 
transaction 8 referred to in the complaint, discussed in Finding 8, 
supra, respondent’s broker’s memorandum of sale shows the price 
paid by G & T, the buyer, to Wysocki, the seller, as $13.60 per sack. 
However, Wysocki’s invoice to respondent in that transaction 
shows that Wysocki was paid only $13.35 per sack for the potatoes, 
i.e., 25¢ less than the sales price as shown on the broker’s memo- 
randum of sale. 
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The same circumstance is shown on the other two transactions in 
which respondent issued a broker’s memorandum of sale, i.e., that 
in each case, Wysocki paid respondent’s 25¢ fee—not G & T. Hence 
the three broker’s memoranda corroborate Mr. Spinale’s testimony 
that the brokerage fee was paid by the seller, Wysocki, rather than 
the buyer, G & T. 

The only evidence that even suggests that G & T “in effect” paid 
the brokerage fee came from complainant’s witness who testified as 
to the sanction that should be imposed in this case. He testified 
that even though respondent was Wysocki’s broker, rather than 
the broker for G & T (Tr. 159), “in effect, G & T paid the broker- 
age” (Tr. 160). He based that view on the fact that Wysocki in- 
voiced respondent at the net price, while respondent invoiced G & 
T at the net price, plus 25¢ (plus $1 additional set aside) (see Find- 
ing 9). For example, in transaction number 1 (discussed in Finding 
9), Wysocki invoiced respondent at $14.05, while respondent in- 
voiced G & T at $15.30 (i.e., $14.05 plus $0.25 (commission), plus $1 
set aside (Tr. 160)). 

However, it is inaccurate to say that G & T is, in effect, paying 
the brokerage fee in these circumstances. For example, if a home- 
owner who hires a real estate agent to sell his house tells his agent 
that he wants $94,000 net, and agrees to a 6% sales commission, 
when the agent sells the house for $100,000, and deducts his $6,000 
commission from the money paid by the buyer, the buyer has not, 
in effect, paid the commission. If the homeowner could have effect- 
ed the sale himself, he would have kept the entire $100,000. So ac- 
tually, and, in effect, the commission was paid by the seller. 

Moreover, even though complainant’s witness (erroneously) indi- 
cated that, “in effect,’ G & T was paying the brokerage fee, he tes- 
tified (accurately) that respondent was Wysocki’s broker, rather 
than G & T’s broker (Tr. 159). 

Accordingly, since respondent was Wysocki’s agent, respondent 
was in a fiduciary relationship with Wysocki and owed Wysocki a 
high degree of care, honesty and loyalty.'2 

But even if respondent had been acting as a broker for G & T 
and was obtaining its commission from G & T, rather than Wy- 
socki, the regulations expressly require the broker to send a confir- 
mation or memorandum of sale “‘to all parties” setting forth “truly 


12 In re Sol Salins, Inc., 37 Agric. Dec. 1699, 1732-33 (1978); and see Mandell, 
Spector, Rudolph Co. v. United States, 364 F.2d 889, 891-93 (8d Cir. 1966), cert. 
denied, 385 U.S. 1008 (1967); Eastern Produce Co. v. Benson, 278 F.2d 606, 608-10 (3d 
Cir. 1960); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), aff'd, No. 76-1613 (9th 
Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re Casca, 34 Agric. Dec. 1917, 
1927-30 (1975). 
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and correctly all of the essential details of the agreement between 
the parties” (Finding 11(a); 7 CFR § 46.28(a) (1980)). Hence respond- 
ent was required to send both Wysocki and G & T a broker’s confir- 
mation or memorandum of sale in each of the 117 transactions in- 
volved in this case, irrespective of which party was paying his fee. 

The undisputed evidence shows that respondent failed to send a 
broker’s confirmation or memorandum of sale to Wysocki or G & T 
in 114 of the 117 transactions involved in this case (Findings 8, 
9).13 Respondent apparently takes the erroneous position that its 
invoices to G & T satisfy the requirement of sending broker’s con- 
firmations or memoranda of sale to G & T. But the regulations dif- 
ferentiate between a broker’s memorandum of sale and an invoice. 
(Findings 11(a), (b)). Moreover, respondent admittedly never sent an 
invoice to Wysocki—respondent only received invoices from Wy- 
socki. So even if an invoice could qualify as a broker’s memoran- 
dum of sale, respondent still committed 114 violations by failing to 
send invoices or broker’s memoranda to Wysocki. 

The importance of the requirement that a broker send a confir- 
mation or memorandum of sale to all of the parties setting forth 
truly and correctly all of the essential details of the agreement be- 
tween the parties is expressly set forth in the regulations, viz., the 
regulations expressly state (Finding 11(a); 7 CFR § 46.28(a) (1980)): 


The broker who does not prepare these documents [the 
confirmation or memorandum of sale] and retain copies in 
his files is failing to prepare and maintain complete and 
correct records as required by the act. The broker who 
does not deliver copies of these documents to all parties in- 
volved in the transaction is failing to perform his duties as 
a broker. 


A broker who does not fully perform his duties does not earn his 
brokerage fee. As stated in the regulations (Finding 11(b); 7 CFR 
§ 46.28(b) (1980)): 


13 The ALJ found (Initial Decision, at 12): 


20. The various memoranda of sale, since they represented a multiple sale of 
potatoes to be shipped, did reflect the true gross sales price as agreed upon by 
the buyer with the price demanded by the seller. 


If the ALJ thought that the three broker’s memoranda sent by respondent to 
Wysocki and G & T were sufficient for all 117 transactions, “since they repre- 
sented a multiple’ sale of potatoes to be shipped,” she was in error. The price 
changed 10 times and the volume changed 59 times, from one transaction to the 
next (Finding 6). Hence a separate broker’s confirmation or memorandum of 
sale was required as to each of the 117 transactions to show the applicable price 
and volume. 
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(b) Brokerage fees. A broker is not considered to be enti- 
tled to a brokerage fee unless he effects a sale or makes a 
valid and binding contract, fully performing his duties as a 
broker. (Emphasis added.) 

Hence a broker who fails to send a confirmation or memorandum 
of sale to all parties, which is one of his vital duties, is not entitled 
to his brokerage fee. 

The requirement that a broker send a confirmation or memoran- 
dum of sale to all parties has been in effect since 1963. 28 Fed. Reg. 
7067, 7073 (§ 46.28(a)) (1963). The broker’s confirmation or memora- 
dum of sale is of vital importance because the average PACA trans- 
action involves about $15,000 worth of perishable produce, which is 
frequently sent to a distant market, sometimes thousands of miles 
away, on the basis of a few telephone calls. Generally, the parties 
have not spoken to each other, but only to the broker. (Tr. 144-47). 
In addition, it has long been recognized that complete and accurate 
records are essential to effective enforcement of a Federal regula- 
tory program.!* Hence respondent, by failing to send a broker’s 
memorandum of sale in 114 transactions during the period from 
August through October, 1980 (Findings 8, 9), committed flagrant 
and repeated violations of § 2(4) of the Act (7 U.S.C. § 499b(4)) and 
§ 46.28(a) of the regulations (7 CFR § 46.28(a)). 

In addition to being repeated and flagrant, respondent’s viola- 
tions were also wilful, as that term is used in the Administrative 
Procedure Act (5 U.S.C. § 558(c)). In re Shatkin, 34 Agric. Dec. 296, 
297-314 (1975). “Under PACA, an action is willful if a prohibited 
act is done intentionally, irrespective of evil intent, or done with 
careless disregard of statutory requirements.” American Fruit Pur- 
veyors, Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 1980) (per 
curiam), cert. denied, 450 U.S. 997 (1981). 

It is undisputed that Lawrence Steinberg knew what a broker’s 
memorandum of sale was, and that respondent even had printed 
forms entitled “BROKER’S MEMORANDUM OF PURCHASE 
AND SALE,” with respondent’s name, address and telephone 


14 United States v. Ruzicka, 329 U.S. 287, 288-89 (1946); United States v. Darby, 
312 U.S. 100, 124-25 (1941); Electric Bond Co. v. SEC, 303 U.S. 419, 439 (1938); ICC v. 
Goodrich Transit Co., 224 U.S. 194, 204-16 (1912); Baltimore & Ohio R.R. v. ICC, 221 
U.S. 612, 620-23 (1911); Hyatt v. United States, 276 F.2d 308, 312 (10th Cir. 1960); 
Panno v. United States, 203 F.2d 504, 510 (9th Cir. 1958); United States v. Turner 
Dairy Co., 166 F.2d 1 (7th Cir.), cert. denied, 335 U.S. 813 (1948); United States v. 
Turner Dairy Co., 162 F.2d 425, 425-28 (7th Cir.), cert. denied, 332 U.S. 836 (1947); 
Bartlett Frazier Co. v. Hyde, 65 F.2d 350 (7th Cir.), cert. denied, 290 U.S. 654 (19388); 
In re Breckenridge Auction & Sales Co., 36 Agric. Dec. 1522, 1529 (1977). 
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number printed at the top. Respondent used these forms in 3 of the 
.117 transactions involved in this proceeding. (Findings 8, 12, supra.) 

Lawrence Steinberg testified that when respondent was doing 
the invoicing, respondent did not send out a memorandum of sale 
(Lawrence Steinberg Deposition, at 35-36) since “all the terms of 
the sale were on the invoice and acted as a confirmation of the 
sale” (Lawrence Steinberg Deposition, at 35). However, there is no 
reasonable basis for the view that an invoice sent by Wysocki to 
respondent satisfies the regulatory requirement that a memoran- 
dum of sale be sent by respondent to Wysocki. 

Although ignorance of the law is never an excuse or even a miti- 
gating circumstance '5 in a disciplinary proceeding under the Act, 
there could be no excuse for respondent’s failure to be familiar 
with the requirement that a broker’s memorandum of sale be sent 
to all of the parties setting forth truly and correctly all of the es- 
sential details of the agreement between the parties. All of the reg- 
ulatory provisions under the heading “Brokers” in the Code of Fed- 
eral Regulations consist of just two sections comprising less than 
2% pages in the Code of Federal Regulations. The first section, 7 
CFR § 46.27 (1980), is headed “Types of broker operations.” The 
second section, 7 CFR § 46.28 (1980), is headed “Duties of brokers.” 
The “Duties of brokers” section comprises only 1% pages of the 
Code of Federal Regulations. The “Duties of brokers” section is not 
cumbersome or tedious, but, rather, clearly and concisely sets forth 
the duties of a broker. 

In In re Kenworthy, 27 Agric. Dec. 1540, 1542-43 (1968), the li- 
censee’s license was suspended for 20 days for failing to issue bro- 
ker’s memoranda of sale in about 37 transactions. The complainant 
had presumably recommended a 40-day license suspension (27 
Agric. Dec at 1541-42). This case was decided before the Depart- 
ment instituted its present, more severe sanction policy in 1971. 

It has been the policy of this Department since 1971 or 1972 to 
impose severe sanctions for serious violations of any of the regula- 
tory programs administered by the Department to serve as an ef- 
fective deterrent not only to the respondents but also to other po- 
tential violators. The basis for the Department’s sanction policy is 
set forth at great length in numerous decisions, e.g., In re Worsley, 
33 Agric. Dec. 1547, 1556-71 (1974),1® set forth in the Appendix to 


15 Tf ignorance of the law were a mitigating circumstance, it would be a disincen- 
tive to licensees becoming familiar with the regulatory requirements under the Act, 
which would tend to thwart the purpose of this remedial legislation. 

16 The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 

Continued 
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this decision.!7 The Department’s sanction policy is also discussed 
at length in Jn re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

Under the Department’s present sanction policy, I would have 
suspended the licensee in the Kenworthy case, cited above, for 40 
days, as recommended by the Hearing Examiner, and presumably 
the complainant (27 Agric. Dec. at 1541-42). Since we have more 
than three times as many comparable violations in the present 
case, a 50-day suspension period is appropriate for respondent’s 
failure to issue a broker’s confirmation or memorandum of sale in 
114 transactions during the period from August through October, 
1980.18 

The ALJ drew an adverse inference against complainant because 
“Complainant did not see fit to call Mr. Lewis Wysocki as a witness 
in support of its Complaint” (Initial Decision, at 15). This was im- 
proper since there was no more reason for complainant to call Wy- 
socki than respondent. Actually, Wysocki’s testimony would have 
been irrelevant to either party. If respondent had been defrauding 
Wysocki (which, as shown below, did not occur), it would have been 
irrelevant whether Wysocki knew of the fraud or was satisfied 
even after learning of the fraud. Jn re Bosma, 41 Agric. Dec. 1742, 


ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in Jn re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 


17 Severe sanctions issued pursuant to this policy were sustained, eg., in Jn re 
Collier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re 
Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1862-63 (1978), aff'd, No. 78- 
3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir. 1980); In re Muehlenth- 
aler, 37 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In 
re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van 
Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. 
Dec. 1114, 1133-34 (1977), aff'd per curiam, 575 F.2d 879 (5th Cir. 1978); In re Live- 
stock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 
(5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 
31-32 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; 
In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 
518 (1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), 
aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Southwest 
Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 
(1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. 
Dec. 499, 515, 539-50 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975); In re 
Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 

18 This would be the appropriate sanction even if respondent’s failure to send 
broker’s memoranda involved only its failure to send such memoranda to Wysocki, 
i.e., if it were erroneously assumed, arguendo, that respondent’s invoices to G & T 
constituted broker’s memoranda. 
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1754 (1982) (satisfaction of farmers for whom auction market sold 
livestock did not negate a violation of Packers and Stockyards Act 
and regulations by auction market), aff'd in part and rev‘d in part 
on other grounds, No. 83-7069 (9th Cir. July 25, 1984); In re Lou- 
vier, 19 Agric. Dec. 1427, 1489 (1960) (“It is not a defense to these 
violations to say that respondent’s principals or customers are sat- 
isfied with his services. The test is whether respondent [a livestock 
order buyer] complied with the act. . .”). 

Similarly, it is irrelevant whether Wysocki knew that he was en- 
titled to receive a broker’s memorandum of sale in each transac- 
tion, or whether he was concerned about respondent’s failure to 
comply with the Act and regulations, in this respect. 

In addition to the 50-day suspension period for the 114 violations 
involving respondent’s failure to send broker’s memoranda of sale, 
I would suspend respondent’s license for an additional 40 days be- 
cause it retained for itself $1,034.45 for about 3 years which be- 
longed to G & T because of allowances granted to Wysocki in five 
transactions, and did not pay the money to G & T until October 5, 
1983, over 3 years later, after complainant’s attorney brought this 
matter up in connection with Lawrence Steinberg’s deposition 
(Finding 13). 

In the absence of this disciplinary proceeding, there is no reason 
to believe that respondent ever would have paid the $1,034.45 to G 
& T. In each of those five transactions, respondent deducted the 
amount of the allowance from the seller, Wysocki, even though the 
buyer, G & T, did not actually receive the amount of the allowance 
until over 3 years later, as a result of this disciplinary proceeding. 

Complainant’s investigator, George M. Hartfelder, testified that 
while he was investigating respondent in March and August, 1981, 
he told Lawrence Steinberg and Craig Bauer of the discrepancies in 
allowances, i.e., where respondent had deducted allowances from 
Wysocki but G & T did not deduct the allowances from its checks 
to respondent (Tr. 95-96, 230-31). However, Craig Bauer denied 
that Mr. Hartfelder discussed the matter with him (Tr. 225-26), 
and Lawrence Steinberg’s deposition is silent as to this matter. The 
ALJ apparently did not believe complainant’s investigator, and 
since she saw and heard Mr. Hartfelder and Mr. Bauer testify, I 
will accept her impliedly expressed view that the matter was not 
mentioned to Craig Bauer or Lawrence Steinberg during complain- 
ant’s investigation. 

But even accepting the fact that respondent was not advised of 
the allowance discrepancies in 1981, Craig Bauer’s testimony shows 
that respondent had no bookkeeping system or practice that would 
ever discover such discrepancies (Tr. 220-25). 
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Respondent “batted 1,000” when it came to taking allowances 
from Wysocki, i.e., allowances were granted orally by Wysocki in 
11 transactions, and deductions were taken in respondent’s check 
to Wysocki in each of the 11 transactions. But respondent “batted 
0” when it came to remitting allowances to G & T that G & T 
forgot to take, i.e., in the five transactions where G & T forgot to 
take the allowances, and respondent should have remitted the al- 
lowances to G & T, respondent failed to do so in each transaction, 
until reminded by complainant’s attorney over 3 years later. 

Hence even though the ALJ found that respondent’s failure in 
this respect was “through oversight and bookkeeping error” (Initial 
Decision, Finding 12, at 9), the admitted failure of respondent to 
have any bookkeeping system that would even discover such dis- 
crepancies shows a callus disregard for respondent’s duties as a 
broker.?® 

The complaint as to the allowance discrepancies is not as accu- 
rate as desirable, but it is at least adequate for the purposes of an 
administrative proceeding. The complaint states ({] 6, 7): 


6. . . . In connection with some of the potato shipments, 
Respondent also misrepresented to the seller that allow- 
ances on invoice prices were made to the buyer for claimed 
defective merchandise, but it retained the amount of the 
claimed allowances for its own use. 


7. The acts of Respondent, as alleged in paragraph 6 
above, constitute willful, repeated and flagrant violations 
of Section 2 of the PACA (7 U.S.C. 499b) and Section 46.28 
of the Regulations (7 CFR 46.28), in that, Respondent... . 
made false and/or misleading statements to the seller for 
a fraudulent purpose by misrepresenting . . . claimed al- 
lowances; failed to account truly and correctly and make 
full payment promptly; and failed, without reasonable 
cause, to perform a specification or duty arising out of its 
undertaking in connection with such transactions. 


19 If respondent had sent a corrected broker’s memorandum or some documenta- 
tion to G & T and Wysocki, where allowances were agreed upon, as required (7 CFR 
§ 46.28(a) (1980); Tr. 68, 112), respondent or G & T would probably have noticed the 
matter, thereby preventing the five serious violations. Also, since respondent did not 
pay Wysocki until G & T paid respondent, it would not have been difficult for re- 
spondent’s bookkeeper to be sure that G & T took an allowance, before deducting 
the allowance from Wysocki. Allowances did not occur very often, and respondent 
was receiving from $100 to $125 per transaction, which was adequate to compensate 
respondent for the telephone calls and necessary office work. 
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Although the evidence shows that the allowances were actually 
agreed to by the seller and should have been taken by G & T, none- 
theless, the main thrust of the complaint, in this respect, is that 
respondent “retained the amount of the claimed allowances for its 
own use,” which respondent admittedly did in five transactions, 
until the matter was brought up in October 1983, in connection 
with this proceeding. Hence the complaint is adequate for the pur- 
poses of this administrative proceeding. 

It is well settled that the formalities and technicalities of court 
pleading are not applicable in administrative proceedings.?° It is 
only necessary that the complaint in an administrative proceeding 
reasonably apprise the litigant of the issues in controversy; any 
such notice is adequate and satisfies due process in the absence of a 
showing that some party was misled.?! 

In In re Sol Salins, Inc., 837 Agric. Dec. 1699 (1978), the licensee’s 
license was suspended for 90 days as to fiduciary transactions (and 
21 days as to all transactions) for about 19 violations (or perhaps 
26) involving underpayments in consignment transactions totaling 
about $3,000 (or perhaps as much as $6,000), and for charging com- 
missions totaling $31 in sales to an affiliate. The violations in- 
volved a tiny fraction of the licensee’s total business of about $13.7 
million, and the underpayments were unintentional, resulting from 
the hectic pace of the licensee’s business activities. The $31 in com- 
missions were charged to an affiliate because the licensee failed to 
familiarize itself with the regulation prohibiting such practice. The 
lengthy suspension order was imposed because, “even though re- 
spondent’s violations were not intentional, they were extremely se- 
rious and flagrant” (37 Agric. Dec. at 1732). 


20 Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); FCC v. Pottsville Broadcasting 
Co., 309 U.S. 134, 142-44 (1940). 

21 NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 338, 350-51 (1938); Aloha 
Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 1979); NLRB v. Sunnyland 
Packing Co., 557 F.2d 1157, 1161 (5th Cir. 1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 
19 (7th Cir. 1971); Bruhn’s Freezer Meats of Chicago, Inc. v. USDA, 438 F.2d 1332, 
1342 (8th Cir. 1971); Swift & Co. v. United States, 393 F.2d 247, 252-53 (7th Cir. 
1968); Cella v. United States, 208 F.2d 783, 788-89 (7th Cir. 1953), cert. denied, 347 
U.S. 1016 (1954); American Newspaper Pub. Ass’n v. NLRB, 193 F.2d 782, 799-800 
(7th Cir. 1951), cert. denied sub nom. International Typographical Union v. NLRB, 
344 U.S. 816 (1952); Mansfield Journal Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950); 
E.B. Muller & Co. v. FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley Mfg. Co. 
v. FTC, 185 F.2d 458, 454-55 (7th Cir. 1943); NLRB v. Pacific Gas & Elec. Co., 118 
F.2d 780, 788 (9th Cir. 1941); In re Sterling Colo. Beef Co., 35 Agric. Dec. 1599, 1601 
(1976) (ruling on certified questions), final decision, 39 Agric. Dec. 184 (1980), appeal 
dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re Holcomb, 35 Agric. Dec. 1165, 
1173-74 (1976). 
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In In re Eastern Produce Co., 18 Agric. Dec. 550 (1959), aff'd, 278 
F.2d 606 (3d Cir. 1960), a licensee’s license was suspended for 45 
days for underpayments to joint account partners and consignors 
totaling about $3,000 in 73 transactions. The Judicial Officer 
stated, “[v]iewed in the light most favorable to respondents, the 
record indicates that respondent corporation negligently failed to 
exercise the duties imposed upon it by the act and its fiduciary re- 
lationship with the shippers” (18 Agric. Dec. at 557). Nonetheless, 
since the violations were repeated and flagrant, a 45-day suspen- 
sion order was issued. 

In the present case, a 40-day suspension period is appropriate for 
respondent’s five violations in which it unlawfully retailed 
$1,034.45 because of its complete failure to have any bookkeeping 
system for ever detecting allowance discrepancies. 

Combining the 50-day suspension period for respondent’s failure 
to issue broker’s memoranda in 114 transactions and the 40-day 
suspension period for respondent’s five violations in which it re- 
tained allowances that should have been remitted to G & T results 
in a 90-day suspension order in this case. 

It should be noted, however, that if complainant had moved to 
amend the complaint to conform to the evidence,?? respondent’s li- 
cense would have been revoked. 

The complaint was brought on the theory that respondent de- 
frauded Wysocki by keeping for itself the additional $1 per sack in- 
volved in Finding 7. Specifically, the complaint alleges ({ 6, 7): 


6. During the period August 16 through October 31, 
1980, Respondent, acting as a broker, negotiated contracts 
for sale of 117 lots of potatoes, a perishable agricultural 
commodity, in interstate commerce. Respondent violated 
Section 2 of the PACA and Section 46.28 of the Regula- 
tions by . . . making false or misleading statements to Wy- 


22 The rules of practice do not expressly include a rule similar to Rule 15(b) of 
the Federal Rules of Civil Procedure, “Amendments to Conform to the Evidence” 
(see 3 Moore’s Federal Practice, 2d ed., | 15.13(2) (1984 and 1983-84 Cum. Supp.)), 
but they provide that “[aJny motion will be entertained other than a motion to dis- 
miss on the pleading.” 7 CFR § 1.143(b)(1). Since there is only one exception to the 
rule that any motion will be entertained, a motion to conform the complaint to the 
evidence is appropriate under our rules of practice. The sentence following the sen- 
tence just quoted from the Department’s rules of practice, which provides that “alll 
motions and requests concerning the complaint must be made within the time al- 
lowed for filing an answer” (7 CFR § 1.143(b)(2)), must be construed as relating to 
motions filed by respondents, e.g., for a bill of particulars, since if it were construed 
as relating to motions filed by complainant, e.g., to amend the complaint to conform 
to the evidence, it would be inconsistent with the immediately preceding sentence in 
the rules of practice, quoted above in this note. 
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socki Sales, Inc., Custer, Wisconsin (hereinafter referred to 
as “seller’), by misrepresenting the negotiated prices 
which G & T Terminal Packaging Co., Inc., New York, 
New York, (hereinafter referred to as “buyer’”) paid for po- 
tatoes. The prices quoted the seller by Respondent were 
lower than those the buyer had agreed to, and did, pay. 
Acting on behalf of the seller, Respondent invoiced the 
buyer at the higher prices, collected the full invoice prices 
from the buyer, but remitted the lower prices to the seller; 
Respondent retained the difference for itself, in addition to 
its brokerage. . . . The total underpayment to the seller in 
all 117 transactions amounts to $54,490.45. Respondent’s 
violations of Section 2 of the PACA are described in detail 
below: 


7. The acts of Respondent, as alleged in paragraph 6 
above, constitute willful, repeated and flagrant violations 
of Section 2 of the PACA (7 U.S.C. 499b) and Section 46.28 
of the Regulations (7 CFR 46.28), in that, Respondent .. . 


made false and/or misleading statements to the seller for 
a fraudulent purpose by misrepresenting the contract 
prices . . .; failed to account truly and correctly and make 
full payment promptly; and failed, without reasonable 
cause, to perform a specification or duty arising out of its 
undertaking in connection with such transactions. 

However, the undisputed testimony by Lawrence Steinberg and 
Anthony J. (Tony) Spinale, the only two individuals who arranged 
for the additional $1 set aside, shows that respondent was not de- 
frauding Wysocki. G & T never agreed to pay Wysocki the addition- 
al $1 per sack. The $1 per sack was to be added by respondent after 
the sales price between Wysocki and G & T had been determined. 
And the additional money, which eventually totaled $53,456, was 
not intended to be kept by respondent, but, rather, was to be re- 
turned when requested by Mr. Spinale. (Finding 7.) (Mr. Spinale’s 
donation of $2,296 of this amount to respondent was an after- 
thought (Finding 7(c)), or, as explained below, a payoff for the false 
records generated by respondent.) 

There is no basis for disbelieving the testimony by Lawrence 
Steinberg and Anthony J. (Tony) Spinale that neither Wysocki nor 
respondent was ever intended to get the additional $1 per sack, and 
that it was always intended to be returned, when requested by Mr. 
Spinale. There are a number of logical reasons why a firm (G & T) 
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might want to have business records generated showing that its ex- 
penses were $53,456 greater than its actual expenses. 

The most logical reason, and the reason that I infer led Mr. Spin- 
ale to request the arrangement, is for tax evasion. 

According to an affidavit by respondent’s attorney filed in this 
proceeding on August 3, 1983, a Federal Grand Jury was actively 
investigating G & T concerning violation of 26 U.S.C. §§ 7201, 
7206(1) (relating to an attempt to evade or defeat income tax and 
false statements in tax returns) and 18 U.S.C. § 371 (relating to 
conspiring to commit offense against the United States or to de- 
fraud the United States), and respondent’s counsel was advised 
that “Steinberg Bros. Company officers could possibly be indicted 
for use of the mails to defraud and several other possible criminal 
violations” (Affidavit, at 2-3). Respondent’s counsel stated that the 
“pending matter before the grand jury . . . apparently involves ap- 
proximately the same subject matter of this pending disciplinary 
complaint” (Motion to Delay Hearing filed August 3, 1983, at 2). 

The record does not show what action was taken by the Federal 
Grand Jury. But irrespective of whether G & T or respondent, or 
both, were indicted or convicted of criminal offenses because of the 
$53,456 arrangement, respondent knowingly and intentionally gen- 
erated false invoices showing that G & T paid $1 per sack more for 
its potatoes than it actually paid, and returned the money to “A. 
Spinale,” rather than to G & T, which afforded Mr. Spinale and his 
solely owned firm, G & T, an opportunity for tax evasion. 

There are other possible, logical explanations why Mr. Spinale 
suggested the $53,456 arrangement, all of them illegal. For exam- 
ple, if Mr. Spinale were contemplating bankruptcy of his solely 
owned firm, G & T, he might first want to siphon-off a substantial 
sum of money. Or if there was a large, outstanding (or anticipated) 
judgment against G & T or Mr. Spinale, it might be expedient to 
surreptitiously siphon-off a large sum. 

I can think of no logical, legal reason for Mr. Spinale’s request to 
Lawrence Steinberg to generate false records. The explanations of- 
fered by respondent are completely illogical. Complainant’s investi- 
gator, Mr. Hartfelder, testified (Tr. 52-53; and see Tr. 94): 


A. I asked him—{Lawrence] Steinberg what the reason 
for the dollar difference was. His first statement to me 
was a loan. I asked him to elaborate on that, and he 
wouldn’t give me any more information. 


Q. When you say a loan, you mean |-o-a-n? 


A... Yeu. 
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Loan? 
Yes. 


Can you remember your specific question or questions 
to him in that regard? 


Well, I asked him what kind of a loan or for what pur- 
pose, to whom, for what reason. These are the ques- 
tions I didn’t get the answer to. 


Did he tell you whether he was receiving the loan? 
No. 
Did he tell you from whom he was receiving the loan? 
No. 
Did he merely say it is a loan? 
Correct. 
And nothing else? 
A. Nothing. 


Lawrence Steinberg testified that he did not recall ever calling 
the arrangement a “loan” (Lawrence Steinberg Deposition, at 45- 
46). But Craig Bauer, respondent’s office manager and bookkeeper, 
referred to the payment on November 14, 1980, of $22,460 to “A 
Spinale,” relating to the $1 set aside (Finding 7(c)), as the “A. Spin- 
ale loan” (Tr. 197-98). 

It would, of course, have been completely illogical for G & T to be 
loaning $53,456 to respondent when G & T was, at the same time, 
indebted to respondent for $200,000 to $250,000 (Finding 4). 

Mr. Spinale testified that the additional money was to make re- 
spondent more comfortable, since Lawrence Steinberg was con- 
cerned about G & T’s large indebtedness to respondent (Finding 
7(a)). But this was contradicted by Lawrence Steinberg, who testi- 
fied that the additional $1 arrangement had nothing to do with the 
fact that G & T owed respondent a large sum of money (Lawrence 
Steinberg Deposition, at 93-95). Similarly, Robert Steinberg, re- 
spondent’s president, testified that respondent had previously car- 
ried G & T for about $800,000, and that he was not concerned 
about G & T’s debt (of $200,000 to $250,000) (Tr. 192). Since re- 
spondent was not remitting to Wysocki until respondent received 
payment from G & T, and respondent was not at that time guaran- 
teeing G & T’s payments to Wysocki, there is no reason for doubt- 
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ing the testimony of Robert and Lawrence Steinberg referred to in 
this paragraph, which contradicts Mr. Spinale’s explanation. 

Accordingly, no logical reasons were advanced for the $53,456 ar- 
rangement. Similarly, no logical reasons were advanced for Mr. 
Spinale’s donation of $2,296 of the $53,456 to respondent. Mr. Spin- 
ale testified (Spinale Deposition, at 54): 


A. When he sent me the last check, according to him, of 
whatever it read here, 28,000, he said, “There might 
be a few more dollars coming to you in regard to this 
transaction.” 


So I said, “Well, forget about it. You know, use it for 
interest, if it’s only a few dollars.’”’ And that’s how we 
left off with that. 


Lawrence Steinberg testified as to the same matter (Lawrence 
Steinberg Deposition, at 30): 


Q. What, if anything, did Mr. Spinale say regarding that 
additional amount [not returned to Mr. Spinale]? 


A. Well, he told us just to forget about it and use it for 
interest and for the work attached to keeping track of 
the account and holding the money. 


Both reasons advanced for the donation to respondent are illogi- 
cal. First, there was no reason for respondent to get $2,296 for in- 
terest since respondent did not pay Wysocki until G & T paid re- 
spondent. Second, there was no reason for respondent to get $2,296 
for “the work attached” since Craig Bauer’s testimony as to his 
record keeping concerning the arrangement (Tr. 126-28, 194-97) 
shows that he merely kept a running total of the amounts in his 
ledger book. I estimate that the additional bookkeeping took no 
more than 1 minute per invoice (probably no more than 20 sec- 
onds), for a maximum of 2 hours bookkeeping time for the 117 
transactions. That would hardly justify a $2,296 payment. In the 
circumstances, I infer that the $2,296 was a payoff to respondent 
for generating false records for G & T. 

But irrespective of why the $2,296 was donated to respondent, 
and irrespective of why Mr. Spinale requested Lawrence Steinberg 
to add $1 per sack to G & T’s invoices, respondent’s making of false 
records indicating that G & T’s purchase prices were $1 per sack 
more than G & T’s actual purchase prices were such flagrant and 
repeated violations of the Act that respondent’s license would have 
been revoked for these violations, if complainant had asked to 
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amend the complaint to conform to the evidence adduced by re- 
spondent. 

The Act requires a broker “truly and correctly to account,” and 
to perform all specifications or duties, ‘express or implied,” arising 
out of any undertaking in connection with a transaction subject to 
the Act (7 U.S.C. § 499b(4)). The regulations require that the ac- 
counts, records, and memoranda required by the Act “fully and 
correctly disclose all transactions involved in his business” in “suf- 
ficient detail as to be readily understood and audited” (Finding 
11(c); 7 CFR § 46.14(a) (1980)). 

Respondent’s deliberate falsification of 117 invoices sent to G & 
T, falsely showing inflated sales prices, constitutes such willful, re- 
peated and flagrant violations of the Act that respondent’s license 
would be revoked for these violations alone, if complainant had 
moved to amend the complaint to conform to respondent’s evi- 
dence. Respondent would have been in no position to “offer addi- 
tional evidence if the case were retried on the different theory” 2% 
since all the evidence proving these serious and flagrant violations 
came from Lawrence Steinberg and respondent’s witness, Anthony 
J. (Tony) Spinale. (Actually, Lawrence Steinberg’s testimony alone 
(Finding 7(a)) proves conclusively that respondent, pursuant to Mr. 
Spinale’s request, falsified the invoices sent to G & T by making 
the purchase prices $1 per sack more than the actual purchase 
prices.) 

It should be noted that respondent’s extremely serious offenses of 
generating false business records as to G & T’s purchase prices in 
117 transactions are totally unrelated to respondent’s failure to 
prepare broker’s confirmation or memoranda of sale in 114 of the 
transactions. Hence the sanction for failing to prepare broker’s 
memoranda cannot be increased because of any connection with 
the false records involving the additional $1 per sack. 

The additional $1 per sack would not have been shown on bro- 
ker’s memoranda of sale, since the broker’s memoranda would 
have set forth “the essential details of the agreement between the 
parties” (Finding 11(b); 7 CFR § 46.28(a) (1980), emphasis added). 
The additional $1 arrangement was not part of the price agreed 
upon between the parties, i.e., between Wysocki and G & T. The 
additional agreement to falsify G & T’s invoices was between G & 
T and respondent. Such an agreement between one of the parties 
(G & T) and the broker (respondent) would not have to appear on 
the broker’s memoranda of sale, just as the broker’s commission 


23 The quotation is from R.A. Pohl Construction Co. v. Marshall, 640 F.2d 266, 
267 (10th Cir. 1981). 
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does not have to appear on the broker’s memoranda of sale (Tr. 
50).24 

Respondent was, nonetheless, required to advise Wysocki of its 
arrangement with G & T to falsify G & T’s invoices, and the $2,296 
payoff respondent received from G & T, because of its fiduciary re- 
lationship with Wysocki. Respondent, as an agent owing a high 
degree of loyalty to the seller, Wysocki, was required under the 
laws of agency to advise Wysocki that it had entered into such an 
unusual arrangement with the buyer, and that it had received 
$2,296 from the buyer arising from the arrangement. Respondent’s 
failure to advise Wysocki of these matters was a failure to perform 
an implied duty arising out of the transactions, in violation of § 2(4) 
of the Act (7 U.S.C. § 499b(4)).25 

Here, again, however, this extremely serious violation was not al- 
leged in the complaint, and complainant did not move to amend 
the complaint to conform to respondent’s undisputed evidence. 
Hence this matter cannot be considered in determining the sanc- 
tion. 

Lest this decision be regarded as overly critical of complainant’s 
attorney, I should note that I am not aware of any case before this 
Department where a motion to conform the pleadings to the evi- 
dence has been filed, and the rules of practice do not expressly pro- 


24 Since respondent agreed to collect from G & T and remit to Wysocki, respond- 
ent was required in each transaction to issue an “itemized accounting” to Wysocki, 
in addition to the required memoranda of sale, showing “the true gross selling price, 
all brokerage fees deducted and all expenses including auction charges, incurred in 
connection with the sale of the shipment” (Finding 11(b); 7 CFR § 46.28(c) (1980)). 
Respondent did not issue these itemized accounts to Wysocki. But these additional 
violations were not alleged in the complaint. (They would not, however, have in- 
creased the sanction since they are similar to, and arise from the same transactions 
involved in, the memoranda of sale violations.) 

25 § 499b. Unfair conduct 


It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce— 


(4) For any commission merchant, dealer, or broker to make, for a fraudulent 
purpose, any false or misleading statement in connection with any transaction 
involving any perishable agricultural commodity which is received in interstate 
or foreign commerce by such commission merchant, or bought or sold, or con- 
tracted to be bought, sold, or consigned, in such commerce by such dealer, or 
the purchase or sale of which in such commerce is negotiated by such broker; or 
to fail or refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with whom 
such transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in con-* 
nection with any such transaction. 
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vide for such motions. (I see no reason, however, why such a 
motion would not be appropriate, particularly in a case such as 
this, where the complaint was properly drawn based upon respond- 
ent’s business records, but respondent’s defense proved that re- 
spondent generated false business records, committing violations 
equally as serious as those alleged in the complaint.) 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent’s license is suspended for 90 days. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 

This order shall be effective on the 20th day after service thereof 
on the respondent. 


APPENDIX 
Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 


U.S.D.A. Sanction Policy 


In Re: Super Duper FRuIT AND VEGETABLE Co., INC. a/t/a Assoct- 
ATED Foop Service. PACA Docket No. 2-6591. Decided Novem- 
ber 21, 1984. 


Failure to make prompt payment—License revoked. 


Edward M. Silverstein, for complainant. 
Luis Guinot, Jr., Washington, D.C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
MEMORANDUM ACCOMPANYING DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricultural 
Commodities Act, respondent filed an answer in which it admitted 
all of the material allegations of the complaint. Thereafter, com- 
plainant moved for the issuance of a decision pursuant to Section 
1.189 of the Rules of Practice (7 CFR 1.139), in the form attached 
hereto. In support of its motion, complainant filed a Memorandum 
of Points and Authorities. 

The complaint alleged that the acts of respondent in failing to 
make full payment promptly of the agreed purchase prices for per- 
ishable agricultural commodities purchased, received, and accepted 
in interstate commerce constitute willful, repeated and flagrant 
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violations of Section 2 of the PACA (7 U.S.C. 499b), and therefore, 
requested the respondent’s license be revoked, pursuant to the au- 
thority provided in Section 8 (7 U.S.C. 499h). 

Respondent filed an opposition to the motion for decision, con- 
tending that the failure to pay was “neither willful, repeated, nor 
flagrant but was instead the result of circumstances beyond its con- 
trol,—-”’. 

The Judicial Officer’s “Ruling on Certified Questions,” In re: 
Produce Brokers, Inc., 41 AD 2247 (1982), which is controlling here, 
requires entry of a decision without a hearing when the admitted 
facts show that the holder of a PACA license has repeatedly failed 
to pay large sums to sellers of produce. Respondent’s admissions in 
its answer provide sufficient facts to establish that respondent has 
failed to make prompt payment with respect to the 130 lots of 
fruits and vegetables it purchased, received, and accepted in inter- 
state commerce from four sellers as alleged in the complaint. Re- 
spondent’s failures to make prompt payment constitute willful, fla- 
grant, and repeated violations of the PACA. 

Compainant’s motion for decision and complaint, request that re- 
spondent’s license be revoked. Such sanction is consistent with the 
Judicial Officer’s holdings in Produce, that violations of the type 
considered here, call for revocation of license as specified by Con- 
gress, and are not susceptible of mitigation through proof of cir- 
cumstances which respondent asserts in its answer. See: Pete Singh 
Produce, Inc. 42 A.D. 264 (1983). 

Based upon the authorities contained in complainant’s memoran- 
dum in support of the motion for decision and in accordance with 
Produce, respondent’s PACA license is hereby revoked on the basis 
of the accompanying findings of fact and resultant conclusions of 
law. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA”, instituted by a complaint 
filed on July 9, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period July 
through October 1983, respondent purchased, received, and accept- 
ed, in interstate and foreign commerce, from four sellers, 130 lots 
of fruits and vegetables, all being perishable agricultural commod- 
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ities, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof in the total amount of $277,955.15. 

A copy of the complaint was served upon respondent. On August 
6, 1984, the respondent filed an answer in which it admitted all of 
the material allegations in the complaint. Accordingly, upon the 
motion of the complainant for the issuance of a Decision, the fol- 
lowing Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1.189). 


FINDINGS OF FACT 


1. Respondent, Super Duper Fruit and Vegetable Co., Inc., a/t/a 
Associated Food Service, is a corporation, whose address is 3730 
N.W. 72nd Street, Miami, Florida 33147. 

2. Pursuant to the licensing provisions of the PACA, license 
number 791905 was issued to respondent on August 20, 1979, was 
renewed annually, and was next subject to renewal on or before 
August 20, 1984. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period July through October 1983, respondent pur- 


chased, received, and accepted in interstate and foreign commerce 
from four sellers, 130 lots of fruits and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the 
total amount of $277,955.15. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 130 transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the PACA (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the PACA, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 
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Decision and Order became final on December 27, 1984. 


MISCELLANEOUS ORDERS 


In Re: FouRSOME BROKERAGE, INc. PACA Docket No. 2-6078. Decid- 
ed November 20, 1984. 


Andrew Y. Stanton, for complainant. 
Christopher M. Weil, Dallas, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REMOVING STAY ORDER 


At the request of respondent, the stay order previously filed in 
this proceeding is hereby removed. The order originally filed in 
this proceeding on December 5, 1983, shall be effective on Novem- 
ber 26, 1984. 
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REPARATION DECISIONS 


G&H Sates Inc. v. Be-Mo Foops Inc. PACA Docket No. 2-6587. De- 
cided November 5, 1984. 


No objection implies agreement. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $57,814.13 in con- 
nection with 16 shipments of potatoes in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, in which it admitted all of the material 
allegation of the complaint including the receipt and acceptance of 
the 16 truckloads of potatoes but claimed a set-off in the amount of 
$11,940.31 because of the alleged poor condition of the potatoes. In 
reply thereto, the complainant notified the Department that it was 
willing to accept an order requiring respondent to pay it $45,873.82 
(or $57,814.13 less $11,940.31) plus interest in full satisfaction of its 
claim. Accordingly, the parties were ordered to show cause why 
this matter should not be resolved by the issuance of an order, pur- 
suant to section 47.8(d) of the Rules of Practice (7 CFR § 47.8(d)), 
requiring respondent to pay complainant $45,873.82 plus interest 
from November 1, 1983 until paid. Complainant agreed to this and 
since respondent did not object thereto, the issuance of an order 
without further procedure is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, G & H Sales, Inc. is a corporation whose address is 
5100 Industrial Boulevard, Edina, Minnesota 55435. Respondent, 
Be-Mo Foods, Inc., is a corporation whose address is 800-806 Cobb 
Avenue, Kalamazoo, Michigan 49007. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $45,873.82. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$45,873.82, with interest thereon at the rate of 3 percent per 
annum from November 1, 1983, until paid. 
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Copies of this order shall be served upon the parties. 


Davin V. Epwarps d/b/a Best Way BuLK LETTUCE Co., v. GILARDI 
TRUCK & TRANSPORTATION, INC. d/b/a A. M. GiLarRpI & SONS. 
PACA Docket No. 2-6616. Decided November 5, 1984. 


Admission by complainant. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $6,239.10 in con- 
nection with three shipments of lettuce in interstate commerce. A 
copy of the formal complaint was served upon respondent which 
filed an answer thereto in which it denied complainant’s allega- 
tions of indebtedness although it admitted all of the other of com- 
plainant’s material allegations. However, respondent’s counsel 
later sent the Department a letter alleging that it had made a pay- 
ment of $2,379.60 to complainant, and implying that it was obligat- 
ed to complainant in the amount of $3,859.50. The parties were 
therefore sent letters requiring them to show cause why this 
matter should not be resolved by the issuance of an order, pursu- 
ant to section 47.8(d) of the Rules of Practice (7 CFR § 47.8(d)), re- 
quiring respondent to pay complainant $3,859.50 plus interest from 
February 1, 1984, until paid. Complainant agreed to this proposal, 
and since respondent did not object thereto, the issuance of an 
order without further procedure is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR § 47.8(d)). 

Complainant, David V. Edwards is an individual doing business 
as Best Way Bulk Lettuce Co. whose mailing address is P.O. Box 
7304, Spreckles, California 93962. Respondent, Gilardi Truck & 
Transportation, is a corporation doing business as A. M. Gilardi & 
Sons, whose address is 2355 Wapak Road, Sidney, Ohio 45365. At 
the time of the transaction involved herein, respondent was li- 
censed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $3,859.50. Accordingly, within 30 days from the date of this 
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order, respondent shall pay to complainant, as reparation, 
$3,859.50, with interest thereon at the rate of 13 percent per 
annum from February 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


JAcK T. BaILuiE Co., INc. v. FERNANDO’s, Inc. PACA Docket No. 2- 
6638. Decided November 5, 1984. 


Adjustment. 
Decision by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,676.00 in con- 
nection with two shipments of lettuce in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 


filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant but 
claiming that it already had made payment to complainant in the 
amount of $900.00. Complainant was contacted and admitted re- 
ceiving the $900.00. Since respondent admits owing complainant 
the amount left in controversy ($6,776.00) the issuance of an order 
without further procedure is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Jack T. Baillie Co., Inc., is a corporation whose 
mailing address is P.O. Box 268, Salinas, California 93902. Respond- 
ent, Fernando’s Inc., is a corporation whose address is 160 South 
Zarzamora Street, San Antonio, Texas 78207. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $6,776.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$6,776.00, with interest thereon at the rate of 13 percent per 
annum from February 1, 1984, until paid. 
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Copies of this order shall be served upon the parties. 


A. C. CARPENTER, INC. v. AMIGO Foops Corp. PACA Docket No. 2- 
6266. Decided November 6, 1984. 


Dismissal. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 


David C. Skrilow, Esg., New York, New York, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complaint seeks an award of 
reparation in the amount of $2,968 in connection with the sale in 
interstate commerce of one partial truckload of potatoes. A copy of 


the report of investigation prepared by the Department was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000, and accordingly the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is applicable. Under this procedure the verified pleadings of the 
parties are a part of the evidence herein as is the Department’s 
report of investigation. In addition the parties were given the op- 
portunity to file evidence in the form of verified statements. Com- 
plainant did not file an opening statement. Respondent filed an an- 
swering statement, and complainant did not file a statement in 
reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, A. C. Carpenter, Inc., is a corporation whose ad- 
dress is P.O. Box 327, Water Mill, New York. 

2. Respondent, Amigo Foods Corp., is a corporation whose ad- 
dress is 484 New York City Terminal Market, Bronx, New York. At 
the time of the transaction involved herein respondent was li- 
censed under the Act. 
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3. On or about July 3, 1982, commplainant sold to respondent one 
partial truckload of potatoes consisting of 424 50-pound bags of 
Maine Chef Special Potatoes at $7.00 per bag, or $2,968, delivered 
to respondent’s place of business in Bronx, New York. 

4. On or about July 3, 1982, complainant shipped the potatoes 
from Limestone, Maine to respondent in Bronx, New York. The po- 
tatoes arrived at respondent’s place of business early on the morn- 
ing of July 6, 1982, and were unloaded by respondent. 

5. On the morning that the potatoes arrived respondent contact- 
ed complainant by telephone, informed complainant that the pota- 
toes were in an unmerchantable condition, and advised that re- 
spondent was rejecting the load. Respondent also requested that 
complainant pick up the potatoes, and complainant informed re- 
spondent that complainant would make arrangements to do so. Re- 
spondent contacted complainant several times over the next few 
days, and requested that complainant pick up the potatoes. Each 
time complainant promised that a truck would be sent immediately 
to pick up the potatoes. Complainant did not send a truck to pick 
up the potatoes. Respondent then informed complainant that if the 
potatoes were not picked up they would be dumped. Complainant 
replied that they would be picked up immediately. Respondent 
waited several days, and when the potatoes were not picked up, re- 
spondent ordered them dumped. 

6. The formal complaint was filed on February 18, 1983, which 
was within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


The formal complaint was signed and sworn to by Anthony A. 
Carpenter, president of complainant corporation. It was not shown 
or alleged at any place in the record that Mr. Carpenter had any 
personal knowledge of the facts relative to the transaction. The 
formal complaint alleged that the potatoes were sold to respondent 
on a delivered basis in the quantity and at the price set forth in 
the findings of fact. In addition, the complaint alleges that com- 
plainant shipped potatoes on July 3, 1982, which were of “the kind, 
quality, grade, and size of commodity called for in said contract of 
sale.” 

Respondent filed an answer to the complaint specifically denying 
that the potatoes were delivered to respondent in good condition. 
Complainant did not file an opening statement and respondent 
filed an answering statement consisting, in addition to certain doc- 
umentation, of two sworn statements. The first statement was by 
Harry Krupnick. Mr. Krupnick alleged that he had personal 
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knowledge of the relevant facts. The statement reveals that Mr. 
Krupnick was the principle party who acted on behalf of respond- 
ent relative to the potato transaction, and that he dealt with a rep- 
resentative of complainant named Anthony Ruskowski, and not 
with Anthony A. Carpenter. Mr. Krupnick stated that the potatoes 
were delivered during the morning hours of July 6, 1982, were en- 
cased in closed sacks, and were not inspected by respondent at the 
time of delivery. He further stated that after the potatoes were un- 
loaded from the truck and placed inside respondent’s premises, the 
sacks were opened, the potatoes were inspected, and found to con- 
tain excessive decay in advanced stages. Mr. Krupnick stated that 
the potatoes were totally unmerchantable, were without any com- 
mercial value, and were fit only to be dumped. In addition, Mr. 
Krupnick said that a Joseph Prato was present at respondent’s 
place of business on the morning that the potatoes arrived, is a 
person who has no financial interest in respondent’s business or in 
the produce involved in this proceeding, and is not related by blood 
or marriage to any such financially interested person. 

Respondent’s second statement consists of the sworn statement of 
Joseph Prato. Mr. Prato stated that he is the President of Stout 
Bros., Inc., is engaged in the business of selling potatoes and in rep- 
resenting shippers as a broker in the sale of potatoes. Mr. Prato 
further said that he has been involved in the potato industry for 
approximately 47 years. Mr. Prato’s statement continues as follows: 


On July 6, 1982, at approximately 7:00 a.m., I visited the 
premises of AMIGO at the New York City Terminal 
Market, Bronx, New York. At that time, I was shown hun- 
dreds of 50-lb. bags of Maine Chief Special Potatoes. By the 
markings on the bag I was able to determine that the pota- 
toes which I saw were delivered by the complainant, A. C. 
CARPENTER, INC. 


At the request of Ira Quint, an officer of AMIGO I in- 
spected the potatoes in closed sacks, and found them to be 
totally unmerchantable and without commercial value, 
and fit only to be dumped. The potatoes contained 50%- 
60% sunken discolored areas and advanced fusarium rot. 

In the potato business, this condition constitutes excessive 
decay and renders the commodity as unmerchantable. The 
unmerchantable quality of the potatoes could be detected 
only by sight, since they did not emit a foul odor at that 
time. 
We have often discounted testimonial evidence concerning the 
condition of perishable commodities, and reaffirmed the necessity 
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of obtaining a federal inspection or a private inspection by a neu- 
tral third party showing the exact extent of damage. See Mutual 
Vegetable Sales v. Select Distributors, 38 Agric. Dec. 1359 (1979) and 
cases there cited. By a neutral third party we mean a private in- 
spection service that makes a scientifically based sampling of the 
produce. The sworn statement of Mr. Joseph Prato does not reveal 
that his inspection met this requirement. Respondent should have 
obtained a federal inspection of the potatoes on arrival, or at least 
an inspection by a private inspection agency conducted by means of 
scientific sampling. Without any such inspection in the record we 
are forced to conclude that respondent has failed to meet its 
burden of proving that the potatoes which it accepted were unmer- 
chantable. 

Respondent accepted the potatoes by unloading them into its 
warehouse. Respondent’s Harry Krupnick alleges that after ascer- 
taining the alleged bad condition of the potatoes, he called respond- 
ent’s representative, Anthony Ruskowski, and advised him that re- 
spondent was rejecting the load, and requested that the load be 
picked up. Mr. Krupnick’s exact words are as follows: 


I immediately contacted the Complainant and spoke to 
its representative, Anthony Ruskowski. I related the un- 
merchantable condition of the goods to Ruskowski, and ad- 
vised him that I was rejecting the load, and requested that 
he pick up the goods. Ruskowski thereupon stated that 
Complainant would make arrangements to pick up the re- 
jected potatoes at AMIGOS premises. I saw no need to 
obtain an inspection certificate from the U.S.D.A. since 
complainant promised to pick up the produce from 
AMIGO. 


Thereafter, I had several conversations with Complain- 
ant’s Anthony Ruskowski, the substance of each was virtu- 
ally the same—I told him that the rejected potatoes were 
still at our premises and ready to be picked up and he told 
me that he was sending a truck to pick up the rejected po- 
tatoes. In my last telephone conversation, I told Ruskowski 
that I intended to dump the potatoes if they were not im- 
mediately removed. He stated that Complainant would im- 
mediately send a truck to AMIGO for pick up of the rotten 
produce. Several days later, when the foul odor became un- 
bearable, I ordered the rotten potatoes to be dumped... 


It is significant that all statements made on behalf of com- 
plainant in this proceeding were made by persons other 
than Anthony Ruskowski, complainant’s representative 
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who has personal knowledge of the relevant facts involved 
in this proceeding. 

The last paragraph of the statement quoted above remained true 
throughout the remainder of the proceeding. Consequently, since 
the above quoted statement by Harry Krupnick is nowhere denied 
or rebutted in any way by complainant we must accept such state- 
ment as true. 

A promise to pick up rejected goods would not necessarily imply 
an acknowledgement that the rejection was proper, or necessarily 
indicate a modification of the original contract. However, in this 
case, the rejection, since it followed an acceptance, was procedural- 
ly inefiective, and complainant could have refused to take back the 
potatoes in spite of respondent’s statement to complainant that 
they were being rejected. See Dew-Grow, Inc. v. The First National 
Supermarkets, Inc., PACA Docket No. 2-6145, 42 Agric. Dec. 
(1983). Under these circumstances, viewed along with respondent’s 
confrontation of complainant with the allegedly bad condition of 
the potatoes, we conclude that respondent’s promise to pick up the 
potatoes and dispose of them, not only amounted to an acknowledg- 
ment that the potatoes were bad, but also accomplished a modifica- 
tion of the contract whereby complainant undertook to become re- 
sponsible for the potatoes. Subsequently, complainant made repeat- 
ed promises to pick upon the potatoes, and repeatedly failed to do 
so. Respondent then told complainant that if the potatoes were not 
picked up they would be dumped. Complainant replied that the po- 
tatoes would be immediately picked up. Respondent waited several 
days and when the potatoes were not picked up, respondent 
dumped the potatoes. We conclude that complainant acquiesced in 
the dumping of potatoes. F. C. Duer Co. v. Eastern Potato Dealers, 
23 Agric. Dec. 1564 (1964). See also Hunter Produce v. National 
Produce, 17 Agric. Dec. 1178 (1958) and PACA Docket No. 62138, 14 
Agric. Dec. 979 (1955). Accordingly, the complaint should be dis- 
missed. 

ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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Growers NATIONAL SALES, INC. v. CoRGAN & Sons, INc. and/or 
DAN GARCIA BROKERAGE, INc. PACA Docket No. 2-6503. Decid- 
ed November 6, 1984. 


Consignment—Reparation award—Dismissal as to Corgan & Sons, Inc. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499 et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $2,250 in connection with the sale of 
600 lugs of grapes in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondents. The respondent, Corgan & Sons, filed an 
answer thereto denying liability to complainant. The respondent, 
Dan Garcia Brokerage, Inc., did not file an answer, and is in de- 
fault. Because the amount claimed as damages is less than $15,000, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are part of the evidence 
in the case, as is the Department’s report of investigation. In addi- 
tion, the parties were given the opportunity to file evidence in the 
form of verified statements. Neither party did so. Although, the 
complainant and the respondent, Corgan & Sons, were given an op- 
portunity to file a brief, neither party did so. 


FINDINGS OF FACT 


1. Complainant, Growers National Sales, Inc., is a corporation 
with an address at P.O. Box 2346, Bakersfield, California. 

2. Respondent, Corgan & Sons, Inc., is a corporation with an ad- 
dress at 163-166 New York City Terminal Market, Bronx, New 
York. At the time of the transaction involved in this proceeding 
this respondent was licensed under the Act. 

3. Respondent, Dan Garcia Brokerage, Inc., is a corporation with 
an address at P.O. Box 999, Nogales, Arizona. At the time of the 
transaction involved in this proceeding this respondent was li- 
censed under the Act. 
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4. On January 14, 1983, complainant consigned to Dan Garcia 
Brokerage, Inc., 600 lugs of Emperor grapes. Dan Garcia Broker- 
age, Inc., arranged for the grapes to be shipped to Corgan & Sons, 
Inc., in the Bronx, New York. They were shipped to the Bronx by 
truck, and arrived there on January 19, 1983, where they were re- 
ceived and accepted by Corgan & Sons, Inc., on a price after sale 
basis. Immediately upon their receipt, Corgan & Sons subjected 
them to a federal inspection, which showed in pertinent part as fol- 
lows: 


Berries Generally Firm And Firmly Attached to capstems. 
Stems Brown And Pliable. 4 to 18% average 9% Wet And 
Sticky Berries From Juice of Described Berries. 13-19% 
Average 17% Damage By Sunken Shrivelled Areas 
Around capstems. Decay Ranges 6-11% at Average 9% 
Gray Mold Rot in Various Stages. 


5. The temperature recorder aboard the truck showed that the 
temperature of the grapes was generally around 40° with a short 
increase to 56° at about the seventeenth hour of transportation, 
where the temperature remained for a very short period of time. 

6. Corgan & Sons immediately notified Dan Garcia Brokerage of 
the poor quality of the grapes, and advised Dan Garcia that it did 
not wish to sell them. However, Dan Garcia Brokerage asked them 
to do the best they could with the grapes, and Corgan & Sons 
agreed to do so. They notified Dan Garcia each day as to how they 
were doing with the sale of grapes, and at the end of the sale gave 
Dan Garcia Brokerage the average selling price. Dan Garcia Bro- 
kerage told Corgan & Sons it would contact the shipper, and tell 
Corgan & Sons what price it should ultimately pay. On March 17, 
1983, Dan Garcia Brokerage told Corgan & Sons to pay it at the 
rate of $1.00 per lug. Corgan & Sons did so. 

7. Corgan & Sons provided an updated account of sales to Dan 
Garcia Brokerage which showed that it sold seven lugs of grapes 
for $7.00 per lug, 83 lugs of grapes for $6.00 per lug, five lugs of 
grapes for $5.00 per lug, two lugs of grapes for $3.50 per lug, 490 
lugs of grapes for $3.00 per lug, and 19 lugs of grapes for $1.50 per 
lug, for a total price of $2,035.50. The account of sales did not pro- 
vide the dates on which various lugs of grapes were sold. 

8. Corgan & Sons dealt with Dan Garcia Brokerage with respect 
to all aspects of this transaction, and never dealt with complainant. 

9. A formal complaint was filed in this proceeding on September 
14, 1983, which was within nine months from the time the cause of 
action in this proceeding accrued. 
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DISCUSSION 


Complainant alleged in its complaint that it consigned to Dan 
Garcia Brokerage the 600 lugs of grapes involved in this proceed- 
ing. It further alleged that the grapes were shipped from California 
to respondent, Corgan & Sons in New York on January 14, 1983, 
where they were received and accepted. Complainant provided con- 
siderable evidence that it dealt solely with Dan Garcia Brokerage 
with respect to the consignment, and that Dan Garcia Brokerage 
failed to provide it with any information concerning the prices 
fetched for the grapes until May 10, 1983. Complainant avers that 
it should have received more money for the grapes than it did, 
claiming it should have received $2,850, and only received $600 for 
the grapes, thereby leaving $2,250 unpaid. Complainant did not 
provide a basis for its claim that it was entitled to $2,850. It did 
provide, however, a Market News Report for January 19, 1983, that 
showed that for grapes of the nature with which we are concerned 
the average prices fetched were $7.00 to $8.00 per lug some as low 
as $5.00 per lug, with grapes in fair condition at $3.00 to $4.00 per 
lug. 

There is no question but that the grapes were not in good condi- 
tion when they arrived in New York. Furthermore, there is no 
question but that the grapes were properly handled when in tran- 
sit. The temperature recording device shows they were maintained 
at 40°F. with but a brief rise above that level during the entire 
trip. Therefore, we conclude that Corgan & Sons’ claim that the 
grapes would be hard to sell is accurate. 

The difficulty in this case is determining whether, based upon 
the account of sales which was provided by Corgan & Sons to Dan 
Garcia Brokerage, we can conclude that the prices claimed to have 
been fetched accurately represent the amounts for which the 
grapes were sold. Lacking other evidence as to the sales price we 
conclude that Corgan & Sons did sell the grapes for a total price of 
$2,035.50. 

We also conclude that complainant does not have a cause of 
action against Corgan & Sons. The complainant, by its own admis- 
sion, consigned the grapes to Dan Garcia Brokerage, and must 
therefore, look to Dan Garcia Brokerage for compensation. Dan 
Garcia Brokerage, in turn, dealt directly with Corgan & Sons on its 
own behalf with respect to the consignment of the grapes. Corgan 
& Sons paid the $600 to Dan Garcia Brokerage. Thus, if Dan 
Garcia Brokerage was satisfied with a $600 payment for the grapes, 
even though Corgan & Sons knew that complainant was the ship- 
per of the grapes, then Corgan & Sons has not violated the Act by 
remitting that sum of money to Dan Garcia Brokerage. 
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Dan Garcia Brokerage may have had a defense with respect to 
this transaction because of the poor quality of grapes, and the ap- 
parent accuracy of the account of sales provided by Corgan & Sons 
to it. However, Dan Garcia Brokerage did not answer the allega- 
tions of the complaint, and is in default. Since there is nothing 
other than a basic account of sales without deductions for costs pro- 
vided by Corgan & Sons to Dan Garcia Brokerage, Dan Garcia Bro- 
kerage is not entitled to deduct any costs from its obligation to 
complainant. Therefore, we find that Dan Garcia Brokerage has 
failed to pay complainant the full $2,035.50 fetched in this consign- 
ment transaction for the 600 lugs of grapes involved in this pro- 
ceeding, which failure to pay is a violation of section 2 of the Act 
for which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order the respondent 
Dan Garcia Brokerage, Inc., shall pay complainant, as reparation 
$2,035.50, with interest thereon at the rate of 138% per annum from 
February 1, 1983, until paid. 

As to the respondent, Corgan & Sons, Inc., the complaint is di- 
missed. 


Copies of this order shall be served upon the parties. 


CAAMANO Brotuers, INc. v. S&M Propuce, Inc. PACA Docket No. 
2-6515. Decided November 6, 1984. 


FOB sale—Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $2,000.00 with respect to the sale of 
250 packages of plantains in interstate and foreign commerce. Sub- 
sequently, respondent paid $682.55, leaving $1,317.45 in issue. 
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Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages is 
less than $15,000.00 the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s report of investi- 
gation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Neither party did so. 
Although both parties were given an opportunity to file a brief, 
neither party did so. 


FINDINGS OF FACT 


1. Complainant, Caamano Brothers, Inc., is a corporation with an 
address at 763 South Central Avenue, Los Angeles, California. 

2. Respondent, S & M Produce Inc., is a corporation with an ad- 
dress at 42 South Water Market, Chicago, Illinois. At the time of 
the transaction involved in this proceeding respondent was licensed 
under the Act. 

3. On April 20, 1983 complainant sold to respondent 250 packages 
of plantains at $8.00 per package, f.o.b., for a total contract price of 
$2,000.00. The plantains were loaded on a truck operated by Kim- 
ball Trucking in Miami, Florida on April 20, 1983, as a partial load. 
At least five other partial loads of commodities were also placed on 
the truck after the plantains were loaded. All the commodities 
were for shipment to Chicago, Illinois or its environs. It was 
common practice for respondent to utilize trucks operated by Kim- 
ball Trucking for transportation of produce from Florida to Illinois. 
The truck departed Florida on April 22, 1983, and arrived in Chica- 
go two or three days thereafter. Some of the goods were apparently 
unloaded for delivery to other customers. Some of the goods other 
than the plantains were unloaded for delivery to respondent, as 
were the plantains. 

4. Respondent received and accepted the plantains. On April 26, 
1983, at 12:45 p.m., the plantains were subjected to a federal inspec- 
tion in respondent’s store and cooler. The inspection showed that 
the temperature of the produce at the time of the inspection was 45 
to 48°F. It also showed with respect to condition that: 


Mostly light green, many turning yellow to yellow color. 
Brown to black discoloration, affecting up to % of surface, 
most of which is sunken ranges from 12 to 72%, average 
42%. Decay average 2%. 
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5. Respondent rendered an account of sales to complainant in 
which it claimed to have received $1,553.00 with respect to the 
plantains, and after deducting certain expenses for freight, han- 
dling, etc. of $870.45, it remitted $682.55 to complainant leaving a 
balance of $1,317.45 with respect to the original contract price. 

6. An informal complaint was filed on October 11, 1983, which 
was within nine months of the time the cause of action herein ac- 
crued. A formal complaint was filed on February 2, 1984. 


DISCUSSION 


Although located in Los Angeles, California, complainant sold to 
respondent for delivery from Miami, Florida, 250 packages of plan- 
tains. The evidence shows that respondent frequently used Kimball 
Trucking to transport produce which it purchased in Florida. It 
further shows that respondent knew that the Kimball trucks left 
Florida for Chicago on Tuesdays and Fridays for Chicago. There is 
no evidence in the record to reflect whether complainant was 
aware of this practice on the part of the trucker. Since this trans- 
action involves an f.o.b. sale, the shipper must only assure that 
when the goods are placed on board the transport they are in suita- 
ble shipping condition so as to arrive at destination in accordance 
with contract specifications, assuming normal transportation. 7 
CFR 46.43(j). See Jarson & Zerilli Co., Inc. v. P. Tavilla Co., Inc., 30 
Agric. Dec. 1360 (1971). If transportation is not normal; i.e., tem- 
peratures are not in accordance with contract requirements, or it 
takes an abnormally long time for the goods to arrive at destina- 
tion, the risk of deterioration during transit falls upon the receiver. 
Six L’s Packing Company, Inc. v. Sloan Produce, Inc., 29 Agric. Dec. 
615 (1970). Since respondent knew that the plantains were only a 
partial load destined for Chicago, and indeed received other goods 
on the same truck, we cannot find that complainant had any re- 
sponsibility to assure that the plantains would arrive at destination 
six days after being loaded in the condition which respondent ex- 
pected. We are particularly constrained to draw this conclusion be- 
cause complainant, although it has a Miami, Florida office, actual- 
ly is a Los Angeles, California corporation. Indeed, the evidence re- 
flects that the sale was made from Los Angeles, California. 

By respondent’s own acknowledgment, it normally takes two 
days for goods to be shipped from Florida to Chicago, Illinois. In 
this instance it took five days. Another day elapsed before the plan- 
tains were inspected. They showed a high percentage of discolora- 
tion, most of which was sunken. Once plantains began to show dis- 
coloration, the change in condition advances rapidly. Based upon 
the evidence in this record complainant was only responsible for 





GREEN VALLEY PROD. v. BENNY MANDELL PRODUCE 1921 
Volume 48 Number 6 


assuring that the plantains would meet contract specifications for 
the two days it normally takes for them to be delivered from 
Miami, Florida to Chicago. We believe that complainant met its ob- 
ligations in this regard. Virtually all of the discoloration should be 
attributed to the fact that the plantains were in transit three extra 
days plus the fact that they were not inspected for another day 
thereafter. In view of this, respondent failed to meet its burden of 
proof that the deterioration in condition was the responsibility of 
complainant. Rydell California Potato Co. v. The Kaufman-Brown 
Potato Company, 16 Agric. Dec. 1055 (1957). Therefore, respondent 
is liable to complainant for the full contract price. Its failure to pay 
complainant $1,317.45 is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant, as reparation, $1,317.45, with interest thereon at 
the rate of 13 percent per annum from June 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


GREEN VALLEY PRoDUCE Co-op v. BENNY MANDELL PRODUCE, INC. 
PACA Docket No. 2-6377. Decided November 7, 1984. 


Counterclaim dismissed—Reparation awarded. 


Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
LeRoy W. Gudgeon, Esq., Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $3,049.70 in connection with a transaction in 
interstate commerce involving lettuce, a perishable agricultural 
commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served with a copy of the 
formal complaint, and filed an answer thereto denying any liability 
to complainant. In addition, respondent counterclaimed against 
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complainant in the amount of $1,265.05 in connection with the 
same transaction. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) has been followed. Pursuant to this proce- 
dure, the verified pleadings of the parties are considered a part of 
the evidence of the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to submit 
further evidence by way of verified statements. Complainant filed a 
verified opening statement, and respondent filed a verified answer- 
ing statement. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Green Valley Produce Co-op, is a corporation 
whose mailing address is P.O. Box 2123, Salinas, California 93902. 

2. Respondent, Benny Mandell Produce, Inc., is a corporation 
whose mailing address is Mehring Way & Plum Street, Cincinnati, 
Ohio 45202. 

3. At all material times, both parties were licensed under the 
Act. 

4. On or about June 25, 1982, in the course of interstate com- 
merce, complainant sold, by oral contract, 704 cartons of lettuce to 
respondent at an agreed f.o.b. price of $3.50 per carton plus 65 
cents per carton cooling, 15 cents per carton brokerage, and $22.50 
for a Ryan recording thermometer, for a total f.o.b. price of 
$3,049.70. The contract was negotiated through Tri Point Western, 
10 S. Filice #2, Salinas, California 93905, which acted as the 
broker. Tri Point Western, on June 25, 1982, issued a brokers’ 
memorandum to both parties indicating that, in addition to the 
above terms, the following term of sale was to apply: “ALL SALES 
F.O.B. NO GRADE CONTRACT. GOOD DELIVERY STANDARDS 
APPLY EXCLUDING BRUISING AND/OR DISCOLORATION 
FOLLOWING BRUISING.” At some time thereafter, respondent 
returned the confirmation to Tri Point Western “for correction.” 
On or about August 31, 1982, Tri Point Western issued a ‘“Confir- 
mation correction” which added the following term of sale: “53- 
55# before cooling, low of 524% — quoted by shipper.” This ‘“Con- 
firmation correction” was returned to Tri Point Western by com- 
plainant upon its receipt thereof because complainant claimed that 
the “load was not sold on the basis of a specific weight.” 

5. The lettuce was shipped on June 25, 1982, at approximately 
2:05 p.m. p.d.t. It arrived at respondent’s location during the early 
morning on July 1, 1982. Before leaving California, at respondent’s 
instructions, 300 cartons of lemons were loaded on the truck. The 
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tape from the Ryan recording thermometer reflects the following 
temperatures during the approximately 172 hours the truck was in 
transit: 80°F. at 2 hours, 83°F. at 4 hours, 80°F. at 6 hours, 35°F. 
at 12 hours to 19 hours, 48°F. at 19% hours, 39°F. at 23 hours, 
40°F. at 48-52 hours, 49°F. at 54 hours, 40°F. at 56 hours, 38°F. for 
hours 58-81, 45°F. at the 83rd hour, 35°F. for hours 86 to the end. 

6. At approximately 6:30 a.m. c.d.t., on July 1, 1982, the 300 car- 
tons of lemons which had been carried on board the truck with the 
lettuce shipped by complainant were the subject of a Federal in- 
spection. The certificate issued thereafter (No. E 261898) reflects 
the temperature of the lemons as being 42°-45°F. Their condition 
is noted as follows: “Generally firm. From 2 to 10%, average 5% 
damage by skin breakdown. From 2 to 22% average 7% decay, 
Blue Mold Rot, in mostly early, some advanced stages, mostly oc- 
curring in 165 size.” 

7. On July 1, 1982, at 8:30 a.m. c.d.t., the 704 cartons of lettuce 
were the subject of a Federal inspection at respondent’s location 
which inspection was limited to the six stacks nearest the rear 
doors. The inspection certificate issued thereafter (No. E 261902) in- 
dicates that the temperature of the product was 44°-47°F., and 
that the condition was as follows: “Generally fresh and crisp. 
Wrapper leaves: No decay. Head leaves: Average 2% decay.” 

8. On July 1, 1982, at 10:15 a.m. c.d.t., 240 cartons out of the 704 
cartons of lettuce were the subject of a Federal inspection at re- 
spondent’s location. The inspection certificate issued thereafter 
(No. E 261906) indicates that the temperature of the lettuce was 
54°F. at the top and 73°F. at the bottom and that the temperature 
of the condition of the lettuce was as follows: “Wrapper leaves: No 
decay. Head leaves: From 3 to 23 heads per carton average 45% 
decay, Bacterial Soft Rot and Gray Mold Rot, mostly early, many 
advanced stages. Remainder stock: Fresh and crisp.” 

9. On July 6, 1982, at 9:40 a.m. c.d.t., 450 cartons of lettuce were 
inspected at respondent’s location. The inspection certificate issued 
thereafter (No. E 261934) indicates that the temperature of the let- 
tuce was 51° to 58°F., and that the condition of the lettuce was as 
follows: 


Wrapper leaves: No decay. Head leaves: In most cartons 
none, in many from 8 to 8 heads average 8% damage by 
Russet Spotting. From 2 to 4 heads in half of cartons, in 
remainder from 14 to 24 heads, average 50% decay, Bacte- 
rial Soft Rot and Gray Molt Rot, mostly advanced, many 
early stages. Remainder of stock: Fresh and crisp. 


10. On or about July 27, 1982, respondent issued an account of 
sales in which it is reflected that 466 cartons of lettuce were sold 
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for an average price of about $3.65, that 238 cartons were dumped, 
and that it incurred the following expenses: 15% Commission 
(254.89); Freight ($2,112.00); Inspections ($94.00); Labor ($100.00); 
Customer Credit ($50.00); Local Cartage ($75.25); Out-of-town Cart- 
age ($82.50). As total expenses claimed exceeded the alleged total 
receipts by $1,069.39, respondent requested reimbursement in this 
amount from complainant. 

11. By letter dated April 26, 1982, respondent was notified by 
Ryan Instruments, Inc., P.O. Box 599, Kirkland, Washington 98033, 
that the temperature chart was accurate. 

12. The informal complaint was filed on March 17, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Since respondent received and accepted the lettuce, it is responsi- 
ble to complainant for the full contract price thereof less provable 
damages resulting from a breach of contract committed by com- 
plainant. Ice Produce v. Mickelian Sales, 29 Agric. Dec. 150 (1970). 
In the instant case, respondent has alleged such a breach. As the 
party alleging a breach of contract by complainant, the respondent 
has the burden of proving such a breach by a preponderance of the 
evidence. Rocky Ford Dist. Co. v. Angel Produce, 29 Agric. Dec. 93 
(1970). Concomitant therewith, respondent has the burden of prov- 
ing that transportation services and conditions were normal. Valley 
Packing Co. v. Nicholas J. Zerillo, Inc., 28 Agric. Dec. 1352 (1969). 

Respondent relies upon the tape from the Ryan recording instru- 
ment to support its position that transportation services and condi- 
tions were normal. However, this reliance is misplaced. Ryan In- 
struments, Inc., notified the respondent that its instrument was 
correctly reflecting the temperatures on the vehicle. The chart in- 
dicates rather high temperatures during the first 12 hours of the 
trip, and then reflects three more times during the trip when the 
temperatures on board the truck rose rather sharply. Some of the 
early high temperatures undoubtedly reflect the time during which 
the lemons were loaded on board the truck. We have no explana- 
tion for the fluctuating temperatures en route. Under these cir- 
cumstances, we cannot say that transportation conditions were 
normal. 

Respondent argues that either a portion of the lettuce was not 
properly precooled by complainant, or the lettuce was improperly 
loaded on the truck by the complainant. However, in making its ar- 
gument, respondent ignores the fact that it caused 300 cartons of 
lemons to be loaded on the truck after the complainant loaded the 
lettuce on board. While it is true that, apparently, only a portion of 
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the lemons were significantly damaged, the temperatures and con- 
ditions of the produce on the truck as reflected in the three July 1, 
1982, inspections is consistent with a conclusion that the lemons 
and not the lettuce were improperly loaded on the truck. This im- 
proper loading could have impeded proper air flow in the vehicle 
causing the temperature in the nose of the truck to be inconsistent 
with that reflected on the Ryan temperature chart. The loading of 
the lemons on board the truck was the responsibility of respond- 
ent’s other supplier, not complainant. Under these circumstances, 
we cannot hold that respondent proved that complainant breached 
the parties’ contract. 

Another issue raised by respondent concerns the weight of the 
cartons which respondent claims was too low. There is a dispute be- 
tween the parties as to whether or not the contract called for the 
lettuce to meet certain weight standards. However, the only evi- 
dence supporting respondent’s position that the contract called for 
the cartons of lettuce to meet a certain weight standard is a cor- 
rected broker’s memorandum issued two months after the transac- 
tion. This memorandum was rejected by complainant immediately 
upon receipt thereof. Thus we cannot say that respondent satisfied 
its burden of proof in this regard either. 

On the basis of all of the evidence, we hold that respondent is 
obligated to complainant for the full contract price, or $3,049.70, 
and that its failure to pay complainant this amount is a violation 
of the Act for which reparation plus interest should be awarded. 
For the same reasons, the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
complainant $3,049.70, as reparation, plus interest in the amount 
of 138% per annum from August 1, 1982, until paid. 

Copies of this order shall be served on the parties. 


MAINE FARMERS EXCHANGE v. GERARD J. ALBERT, INc. PACA 
Docket No. 2-6490. Decided November 14, 1984. 


Delivered sale—Covered purchase—Reparation awarded. Failure to deliver—Im- 
proper deduction for “cover” purchases—Failure to prove damages—Reparation 
awarded. 

Complainant failed to deliver the full amount of seed potatoes sold to respondent. 
Respondent improperly deducted as “cover” the cost of purchases of seed potatoes 
bought elsewhere before complainant breached, and since respondent did not prove 
any damages caused by complainant’s breach reparation was awarded in the 
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amount of respondent’s improper deduction from the amount due complainant for 
potatoes actually delivered. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Com- 
plainant filed a timely complaint seeking an award of reparation in 
the amount of $2,519 in connection with the sale of seed potatoes to 
respondent in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying any liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000, and accordingly, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence as is the Department’s report of in- 
vestigation. In addition, the parties were given the opportunity to 
file evidence in the form of sworn statements. Complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Maine Farmers Exchange, is a corporation 
whose address is P.O. Box 869, Presque Isle, Maine. 

2. Respondent, Gerard J. Albert, Inc., is a corporation whose ad- 
dress is Rt. 1, Box 202, Exeter, Rhode Island. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about March 23, 1982, complainant contracted to sell to 
respondent 3500 cwt. of certified seed potatoes, Frito-Lay 657 varie- 
ty, at $7.50 per cwt., f.o.b. The contract specified that shipment was 
to be during the months of January and February, 1983. Complain- 
ant entered into an identical contract (except for price) with Ger- 
vais Farms, Inc., of Limestone, Maine, on the same day, which 
called for shipment by Gervais Farms to or on behalf of complain- 
ant to be during January to February, 1983. 
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4. Respondent, although urged by complainant to do so, refused 
to take potatoes during January, 1983, under the contract, and did 
not take any potatoes until February 22, 1983, when it took the 
first load consisting of 412.4 cwt. 

5. On February 28, 1988, Gervais Farms informed complainant 
that complainant had until March 5, to take the remaining pota- 
toes. Gervais stated that if Albert refused to receive the potatoes 
there would be a $.50 per cwt. increase on remaining contracted 
seed potatoes. Complainant informed respondent of this on the 
same day, February 28, 1983. Respondent took further loads of po- 
tatoes on March 2, 4, and 5. After the load taken on March 5, there 
remained 1,222.9 cwt. of seed potatoes which had not been taken by 
respondent: On the morning of March 5, complainant was informed 
by its supplier, Gervais Farms that there were no Frito-Lay 657 
seed potatoes left in storage due to problems which Gervais Farms 
had been experiencing since November of 1982, with wet break- 
down in storage. 

6. Complainant immediately informed respondent that there 
were no potatotes remaining to fulfill the contract, and then at- 
tempted to find replacement potatoes. Complainant was unable to 
find any FL 657 seed potatoes and complainant’s offer of a substi- 
tute variety was refused by respondent. 

7. Respondent informed complainant that it intended to cover, 
and on April 25, 1983, respondent sent complainant an invoice in 
the amount of $3,362.98, which purported to be the difference be- 
tween the contract price and the $10.25 per cwt. replacement cost 
for 1,222.9 cwt. of seed potatoes. 

8. Respondent’s “cover” was based upon the sale to respondent of 
461 cwt. of FL 657 seed potatoes on February 17, 1983, and 455 cwt. 
of FL 657 seed potatoes on February 19, 1983, by Laurel Brook 
Farms of Wakefield, Rhode Island. 

9. On May 27, 1983, respondent, at complainant’s request, fur- 
nished documentation showing that its “cover” was based on pur- 
chases of 916 cwt. potatoes on February 17 and 19, 19838, and ac- 
cordingly, respondent in settling with complainant deducted $2,519 
as being attributable to its “cover” purchases. 

10. An informal complaint was filed on June 8, 1988, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


The record shows that respondent, in its final settlement with 
complainant for potatoes purchased under the contract, deducted 
$2,519, which represented the difference between the contract price 
of $7.50 per cwt. for 916 cwt. of seed potatoes and the “cover” price 
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of $10.25 per cwt. for the 916 cwt. of potatoes which respondent 
purchased on February 17 and 19, 1983. Complainant brings this 
action to recover the $2,519 which respondent deducted, on the 
grounds that respondent is not entitled to use as “cover” purchases 
the potatoes bought prior to complainant’s failure to deliver. Com- 
plainant’s argument is stated as follows in the formal complaint: 


17. That Respondent invoice (Exhibit #10) showing 
source of Replacement Seed indicated date of purchase was 
February 17 and February 19, 1983 which was prior to any 
knowledge that Complainant would be unable to make 
good delivery of all potatoes covered by its contract with 
Respondent and therefore cannot be considered as replace- 
ment seed. 


18. That Respondent has failed to show that it replaced 

the Frito-Lay 657 Seed after March 5th when it had knowl- 

edge that Complainant could not make delivery or that it 

incurred additional costs in purchases of replacement seed. 
Respondent replied by alleging that the “cover” purchases were 
made in response to prior notification from complainant that ade- 
quate supplies of the Frito-Lay 657 seed would likely not be avail- 
able. However, on the basis of all of the evidence of record, we con- 

clude that respondent has failed to prove this allegation. 


Section 2-711 of the Uniform Commercial Code provides in rele- 
vant part that: 


(1) 


Where the seller fails to make delivery or repudiates... 
then with respect to any goods involved, .. . the buyer may 
cancel and whether or not he has done so may in addition 
to recovering so much of the price as has been paid 


(a) 
“cover” and have damages under the next section as to all 


the goods affected whether or not they have been identi- 
fied to the contract; or 


(b) 


recover damages for non-delivery as provided in this Arti- 
cle (Section 2-713). 


Section 2-712 of the Uniform Commercial Code provides in rele- 
vant part as follows: 


(1) 


After a breach within the preceeding section the buyer 
may “cover” by making in good faith and without unrea- 
sonable delay any reasonable purchase of or contract to 
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purchase goods in substitution for those due from the 
seller. 


It is evident from the two sections of the Uniform Commercial 
Code quoted above that “cover” is to be made after a breach by the 
seller, in substitution for the goods which the seller has failed to 
deliver. The purchases made by the respondent in this case do not 
meet the necessary criteria to qualify as “cover” purchases. 

The alternative to “cover” under Uniform Commercial Code sec- 
tion 2-711 is damages for non-delivery as provided in section 2-713. 
Section 2-713 provides in relevant part that the measure for such 
damages is “the difference between the market price at the time 
when the buyer learned of the breach and the contract price to- 
gether with any incidental and consequential damages provided in 
this Article (Section 2-715), but less expenses saved in consequence 
of the seller’s breach.” In this case respondent has failed to supply 
us with any evidence of the market price on March 5, 1983, when 
respondent learned that there would be no further deliveries of 
Frito-Lay 657 seed potatoes. We conclude that respondent has 
failed to prove damages resulting from complainant’s failure to de- 
liver. Accordingly, since respondent accepted 2,277.1 cwt. of seed 
potatoes from complainant, it is liable to complainant for the full 
purchase price of such seed potatoes, and was not entitled to 
deduct from such purchase price the sum of $2,519. Respondent’s 
failure to pay complainant $2,519 is a violation of Section 2 of the 
Act for which reparation should be awarded to complainant with 
interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,519, with interest thereon at 
the rate of 18% per annum from April 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


GILBAR Potato SALES, INc. v. INSTITUTIONAL Foop Propucts, INc. 
PACA Docket No. 2-6522. Decided November 14, 1984. 


Acceptance of commodity—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
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Ralph A. Barbagello, Jr., Lawrence, Massachusetts, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930 as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $5,320.70 in con- 
nection with the sale of two loads of potatotes in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. Respondent also filed a counterclaim in the 
amount of $3,000.00, which was later amended to $10,630.70, in con- 
nection with the subject matter of the complaint. Complainant filed 
a reply, denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence. 
The parties are given the opportunity to submit additional evi- 
dence in the form of verified statements as well as to file briefs. 
Respondent submitted an answering statement. Complainant filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Gilbar Potato Sales, Inc., is a corporation whose 
address is 555 Main Street, Presque Isle, Maine. At the time of the 
transaction involved in the counterclaim, complainant was licensed 
under the Act. 

2. Respondent, Institutional Food Products, Inc., is a corporation 
whose address is 603 Canal Street, Lawrence, Massachusetts. At 
the time of the transactions involved in the complaint, respondent 
was licensed under the Act. 

3. On approximately May 4 or 5, 1983, complainant sold to re- 
spondent 1,015 fifty pound bags of processing grade potatoes at 
$2.50 per bag, for a total of $2,537.50, delivered. The potatoes were 
shipped in interstate commerce to respondent, when they arrived 
on May 6,1983 and were accepted. Upon arrival, they were spot 
checked by respondent and found to be in good condition. 
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4, On approximately May 26, 1983, complainant sold to respond- 
ent 1,136 fifty pound bags of processing grade potatoes at $2.45 per 
bag, for a total of $2,783.20, delivered. The potatoes were shipped in 
interstate commerce to respondent, where they arrived on approxi- 
mately May 27, 1983, and were accepted. Upon arrival, they were 
spot checked by respondent and found to be in good condition. 

5. Respondent never secured a federal inspection on either load 
of potatoes. 

6. Respondent has failed to pay complainant the combined con- 
tract price of $5,320.70 for the two loads of potatoes at issue. 

7. An informal complaint was filed on September 20, 1983, which 
was within nine months from when the causes of action herein ac- 
crued. A formal complaint was subsequently filed on January 23, 
1984. 

8. A timely counterclaim was filed on March 21, 1984, in connec- 
tion with the subject matter of the complaint. The counterclaim 
was amended on June 12, 1984. 


CONCLUSIONS 


Respondent does not deny purchasing, receiving and accepting 
the two loads of potatoes. Respondent contends, however, that two 
weeks after delivery of the last shipment, the subject potatoes were 
discovered to be rotting and causing other potatoes stored with 
them to rot as well. As a result, respondent claims to have incurred 
damages of $10,630.70, which it asserts as its counterclaim. 

Since respondent accepted the potatoes, it became liable for the 
contract price, less damages due to any breach of warranty. Re- 
spondent has the burden of proving the breach and damages by a 
preponderance of the evidence. Santa Clara Produce, Inc. v. Caruso 
Produce Inc., 41 Agric. Dec. 2279 (1982). 

Respondent does not claim that the potatoes were deteriorated 
upon delivery, stating in its answering statement that “[u]pon de- 
livery, the potatoes were spot checked and appeared to be okay.” In 
addition, respondent has not submitted any evidence such as feder- 
al inspection reports that would indicate condition problems upon 
delivery. Respondent complains that about two weeks after deliv- 
ery of the last shipment, or approximately June 10, 1983, respond- 
ent discovered that the potatoes were rotting. Even if this were 
true, and the evidence supporting this claim is sparse, respondent 
has presented absolutely no evidence that the allegedly poor condi- 
tion of the potatoes on June 10, 1983, was caused by factors that 
occurred prior to the delivery of the first load of potatoes some five 
weeks earlier on May 6, 1983, or the second load of potatoes some 
two weeks earlier on May 26, 1983. Therefore, we conclude that re- 
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spondent has failed to sustain its burden of proving any breach of 
warranty committed by complainant. Respondent is thus liable for 
the combined contract prices of the two loads of potatoes, or 
$5,320.70, and its failure to pay this sum is a violation of section 2 
of the Act, for which reparation should be awarded with interest. 
As respondent has failed to establish any breach on the part of 
complainant, respondent’s counterclaim must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,320.70, with interest thereon at 
the rate of 13 percent per annum from July 1, 1983, until paid. 

The counterclaim is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Louis LopEN d/b/a Lou LopDEN Propuce Dist. v. OLIVER P. WOLFE, 
JR., d/b/a WOLVERINE Fruit Company. PACA Docket No. 2- 
6655. 


Payment of undisputed amount. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
formal complaint was filed on July 24, 1984. Complainant seeks to 
recover $25,329.00 which amount is alleged to be the total purchase 
price for two truckloads of produce sold to and accepted by re- 
spondent on February 28 and March 5, 1984. respondent filed an 
answer to the formal complaint on October 4, 1984, admitting that 
$16,927.68 of the amount claimed by complainant was due and 
owing to complainant on account of the transactions involved 
herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 





A. SAM & SONS PRODUCE v. WALTER GAILEY & SONS 1933 
Volume 43 Number 6 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$16,927.68. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from April 1, 1984, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act. 7 U.S.C. 499b. : 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


A. Sam & Sons Propuce Co., INc. v. WALTER GAILEY & Sons, INc. 
PACA Docket No. 2-6565. Decided November 19, 1984. 


Contract price—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $2,753.00, in connection 
with the sale and shipment to respondent of six lots of tomatoes in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the verified complaint and answer, and the report of investigation, 
are considered to be part of the evidence. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs, but declined to do so. 
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FINDINGS OF FACT 


1. Complainant, A. Sam & Sons Produce Co., Inc., is a corpora- 
tion whose address is West Lake Road, Dunkirk, New York. 

2. Respondent, Walter Gailey & Sons, Inc., is a corporation whose 
address is 4400 Woodland Avenue, Cleveland, Ohio. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 

3. On six occasions, from July 5, 1983, to September 11, 1983, 
complainant sold to respondent quantities of cherry tomatoes on an 
f.o.b. basis, as follows: 


Price 
Date of Sale ber of per Total 


Cartons Carton Price 


July 5, 1983 289 $7.00 $2,023.00 
July 27, 1983 589 6.00 3,534.00 
August 17, 1983 232 6.00 1,392.00 
September 3, 1983 392 6.00 2,352.00 
September 10, 1983 196 6.00 1,176.00 
September 11, 1983 196 6.00 1,176.00 


$11,653.00 


4. On the date of sale, complainant prepared a bill of lading for 
each lot. The bills of lading reflected the contract terms set forth in 
Finding of Fact 3. Each lot was shipped on the date of sale and ar- 
rived at respondent’s place of business on approximately the follow- 
ing day. An employee of respondent signed the bills of lading upon 
arrival of the tomatoes and often noted the date of delivery. The 
dates noted were as follows: July 28, 1983, for the July 27, 1983, 
transaction; August 18, 1983, for the August 17, 1983, transaction; 
September 4, 1983 for the September 3, 1983, transaction; and Sep- 
tember 12, 1983, for the September 11, 1983, transaction. Respond- 
ent made no objection upon its receipt of the tomatoes concerning 
their quality and condition or the prices noted on the bills of 
lading. 

5. Shortly after the dates of sale, complainant sent invoices to re- 
spondent reflecting the contract terms set forth in Finding of Fact 
3. Respondent received the invoices and made no objection to them 
until weeks later, when respondent remitted payment in less than 
the invoice amount. On three occasions, respondent noted the date 
of payment on complainant’s invoice. With respect to each transac- 
tion, the date of sale, the date of the invoice, the amount remitted, 
and the date of payment on the three occasions where it was noted 
on the invoices, are set forth as follows: 
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Amount 


. : Date of Payment on 
Date of Sale Date of Invoice —~< Vadoles 


July 5, 1983 July 7, 1983 $1,878.50 July 27, 1983 
July 27, 1983 July 29, 1983 None 

August 17, 1983 August 20, 1983 ‘ None 
September 3, 1983.... September 7, 1983 : October 5, 1983 
September 10, 1983.. September 13, 1983 ; None 
September 11, 1983.. September 12, 1983 October 5, 1983 


6. Respondent has failed to pay complainant the difference be- 
tween the amount remitted on the six lots and the contract prices 
therefor, totalling $2,753.00. 

7. A formal complaint was filed on March 16, 1984, which was 
within nine months from when the causes of action herein accrued. 


CONCLUSIONS 


Respondent does not deny purchasing, receiving, or accepting the 
six lots of cherry tomatoes. Respondent disputes complainant’s 
claim that there were firm contract prices set for each lot, alleging 
that complainant had agreed that the tomatoes would be priced 
after sale. Respondent states that when it received complainant’s 
bills of lading containing specific prices, it assumed they were 
starting prices at which respondent should attempt to sell com- 
plainant’s tomatoes. Respondent also contends that on three of the 
lots, those sold on July 5, 1983, July 27, 1983, and Septemebr 3, 
1988, complainant shipped more tomatoes than respondent had or- 
dered, and it had to sell these tomatoes at the best price possible. 

As the moving party herein, it is complainant’s burden to prove 
the contract terms. New York Produce Trade Association, Inc. v. 
Sidney Sandler, 32 Agric. Dec. 702 (1973). Complainant’s claim that 
specific prices were assigned to the six lots of tomatoes is supported 
by the fact that prices were written on the bills of lading, which 
were received by respondent upon delivery of each lot, and that re- 
spondent did not object to these price terms. When timely objection 
is not made to a document such as a bill of lading or invoice, it is 
considered to be evidence of the contract terms agreed to by the 
parties. Hanover International Corporation v. Ball Brokerage Co., 
Inc., 34 Agric. Dec. 655 (1975). Respondent’s explanation that it as- 
sumed the prices noted on the bills of lading were merely indica- 
tions of prices at which it was to start making resales is not credi- 
ble. If respondent did make such an assumption, it certainly would 
have objected upon receipt of complainant’s invoices containing 
these specific price terms shortly after delivery of the tomatoes. 
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However, respondent made no objection until it remitted partial 
payment, weeks later, which is substantiated by respondent’s own 
notations of the payment date written on three of the invoices 
(Finding of Fact 5). We, therefore, conclude that complainant has 
sustained its burden of proving its version of the contract terms. 

Respondent argues that it should not be held liable for complain- 
ant’s alleged contract prices for the tomatoes it received but did 
not order regarding the July 27, 1983, August 17, 1983, and Sep- 
tember 3, 1983 lots. However, respondent has provided no proof 
that it did not order all the tomatoes comprising these three lots, 
and its failure to timely object to the bills of lading and invoices 
indicates that the quantities and prices listed thereon were agreed 
to. Respondent is, therefore, liable to complainant for the contract 
prices of all six lots, or $11,653.00, less the $8,900.00 it has already 
paid, leaving $2,753.00 still owing. Respondent’s failure to pay this 
sum to complainant is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,753.00, with interest thereon at 


the rate of 138% per annum from October 1, 1983, until paid. 
Copies of this order shall be served upon the parties. 


Nick PENACHIO Co., INc. v. CONSOLIDATED MARKETING, INc. PACA 
Docket No. 2-6109. Decided November 20, 1984. 


Counterclaim—Reparation awarded. 


Nonconforming delivery—Untimely rejection—Acceptance—Measure of damages— 
Counterclaim dismissed—Reparation awarded. 

Although respondent delivered nonconforming frozen peas, complainant failed to 
timely reject. Hence, complainant is deemed to have accepted the peas and can col- 
lect damages. But since respondent took the peas back, the measure of damages is 
the difference between the delivered price plus freight and the cover price of con- 
forming peas. 


As to counterclaim, after delivery of corn complainant notified respondent of breach 
but did not reject. Respondent took the corn back and complainant acquiesced. 
Hence, respondent has no cause of action, and the counterclaim is dismissed. 
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George S. Whitten, Presiding Officer. 
Arthur Slavin, Esq., New York, New York, for complainant. 
Ernest H. DeLong, Jr. Esq., Atlanta, Georgia, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $10,435.92 in con- 
nection with the sale by respondent to complainant of two lots of 
frozen peas in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability to complainant and asserting a counterclaim in 
connection with the peas, and also in connection with a shipment 
of frozen corn on the cob, in the total amount of $52,782.28. Com- 
plainant filed a reply to the counterclaim denying any liability 
thereunder. 

Since the amount involved in the counterclaim exceeded 
$15,000.00, and respondent requested an oral hearing, this case was 
originally docketed as an oral hearing case. However, during the 
process of taking depositions counsel for both parties reached an 
agreement under which the record in this proceeding would consist 
of a combination of deposition testimony and the shortened proce- 
dure provided in section 47.20 of the Rules of Practice. Pursuant to 
this agreement the depositions of Jon Winton, President of Consoli- 
dated Marketing, Inc., Atlanta, Georgia; Irwin Hoberman, Presi- 
dent of Favorite Brokers, Inc., of Scarsdale, New York; Tony Pena- 
chio, Secretary-Treasurer of Nick Penachio, Co., Inc., Bronx, New 
York; and Paris Food Corporation, Camden, New Jersey through 
its representative and Vice-President, Samuel. E. Rudderow, III; 
were taken by oral examination, counsel for both parties being 
present, and were subsequently admitted in evidence. Under the 
shortened method of procedure the verified pleadings of the parties 
are considered a part of the evidence as is the Department’s report 
of investigation. Also, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Nick Penachio, Co., Inc., is a corporation whose 
address is 311 Manida Street, Bronx, New York. At the time of the 
transactions involved herein complainant was licensed under the 
Act. 

2. Respondent, Consolidated Marketing, Inc., is a corporation 
whose address is 340 Interstate North, Suite 430, Atlanta, Georgia. 
At the time of the transactions involved herein respondent was li- 
censed under the Act. 

3. On or about December 21, 1981, respondent contracted to sell 
to complainant one trailerload of three inch frozen cob corn, U.S. 
Grade B, size 1/96, at $9.00 per case, f.o.b. Newark, Delaware, for 
shipment on January 11, 1982. 

4. On December 23, 1981, respondent contracted to sell to com- 
plainant two trailerloads, consisting of 1,298 cases each of Main 
Street brand frozen peas, U.S. Grade B, current pack, sized 12 2% 
Ib., at $.89 per pound, f.o.b. Newark, Delaware, for shipment on 
January 10, 1982. 

5. The contracts for the peas and corn were negotiated through a 
broker, Favorite Brokers, Inc., of Scarsdale, New York, which was 
represented in such negotiations by its President, Irwin Hoberman. 
The broker issued confirmations of sale covering both transactions. 

6. On January 18, 1982, respondent shipped to complainant one 
trailer containing 500 cases of the frozen peas and 1,049 cases of 
cob corn. This trailer arrived at the Bronx Refrigeration Company, 
Bronx, New York on January 19, 1982, and was unloaded and 
stored at such company for complainant’s account. On January 22, 
1982, respondent shipped to complainant a full trailerload of frozen 
peas consistng of 1,298 cases. The trailerload of peas arrived at the 
Bronx Refrigeration Company, Bronx, New York on January 22, 
1982, and was unloaded and stored at such company for complain- 
ant’s account. The remainig 798 cases were never shipped. 

7. On January 28, 1982, at 4:57 p.m. E.S.T., complainant’s Tony 
Penachio sent the following mailgram to respondent: 


COB CORN YOUR SALES CONFIRMATION NO. 11764 
WAS GRADED C BY VISUAL INSPECTION CONFIRMA- 
TION USDA GRADING WILL FOLLOW HOLDING 
YOUR INVOICE IN LIEU OF INSPECTION 


8. On January 28, 1982, a federal inspection was made at Bronx 
Refrigeration, Bronx, New York, on application of complainant, 
covering 670 cases of green peas labeled “Main Street Green Peas. 
Net Weight 40 oz (24% LB) #Dist. By Consolidated Marketing Inc. 
Atlanta, Ga.” and such peas were graded: “SUBSTANDARD, AC- 
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COUNT COLOR.” On February 5, on application of complainant, 
two additonal federal inspections were made at the same location 
of green peas similarly labeled, and 625 cases graded: “SUB- 
STANDARD, ACCOUNT COLOR AND MATURITY”, and 494 
cases graded: “SUBSTANDARD, ACCOUNT MATURITY.” 

9. On January 28, 1982, at 4:55 p.m. E.S.T., complainant sent the 
following telegram to respondent: 


GREEN PEAS FROZEN, SALES CONFIRMATION NO. 
11795 WERE GRADED SUBSTANDARD BY THE USDA 
WE MUST HAVE REPLACEMENT OR TRAILER LI- 
CENSE NO. BY FEBRUARY 1 82 3 PM OR WILL PUR- 
CHASE AGAINST YOUR ACCOUNT 


10. On January 28, 1982, Irwin Hoberman was contacted by com- 
plainant and given essentially the same information as contained 
in the two telegrams above to relay to respondent. Mr. Hoberman 
relayed the information by telephone to respondent’s Jon Winton 
on January 28, 1982. At that time Mr. Winton informed Mr. Hober- 
man that he wanted the corn and peas transferred back to respond- 
ent. 

11. On February 2, 1982, complainant instructed Bronx Refriger- 


ation to transfer the corn and the peas to the account of respond- 
ent. At 11:50 a.m. E.S.T., on February 2, 1982, complainant sent the 
following mailgram to respondent: 


WITH REFERENCE OUR MAILGRAM JANUARY 28 
1982 WE ARE TRANSFERRING THE GREEN PEAS 
BACK TO YOUR ACCOUNT BE ADVISED THAT WE 
ARE HOLDING YOU LIABLE FOR ALL DAMAGES DUE 
TO YOUR FAILURE TO SUPPLY PRODUCT AS CON- 
TRACTED AND FAILURE TO REPLACE SAME 


12. On February 2, 1982, complainant purchased 80,000 pounds of 
frozen green peas, U.S. Grade B, from Paris Foods, Camden, New 
Jersey at 53% cents per pound. Paris Foods was instructed to ship 
150 cases to the Bronx Refrigeration, Bronx, New York, as soon as 
possible, 660 cases to ‘““DPSC Chetham Annex” in Williamsburg, 
Virginia as soon as possible, and 666 cases to be shipped in the 
future on advice from complainant. 

13. On February 3, 1982, a federal inspection was made at Bronx 
Refrigeration, Bronx, New York, pursuant to a previous application 
of complainant covering 1,038 cases of frozen corn on the cob. The 
corn graded: “U.S. GRADE B OR U.S. EXTRA STANDARD. AV- 
ERAGE SCORE 81 POINTS.” 

14. The formal complaint was filed on June 21, 1982, which was 
within nine months after the cause of action alleged therein ac- 
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crued. The counterclaim was filed August 16, 1982, which was 
within nine months after the cause of action alleged therein ac- 
crued. 


CONCLUSIONS 


Briefly, complainant contends that it purchased the frozen peas 
under the terms and on the dates specified in the findings of fact. 
Upon delivery of the peas, and complainant’s determination that 
the peas did not meet the requirement of the contract that they 
grade U.S. Grade B, complainant alleges that it rejected the peas, 
giving respondent prompt notice of rejection and informing re- 
spondent that it had until February 1, 1982, to replace the peas 
with conforming produce. Complainant asserts that since respond- 
ent did not replace the peas within the time stated, complainant 
subsequently made cover purchases of conforming peas from Paris 
Foods. Complainant seeks to recover the difference between what it 
alleges to have been the delivered price of the peas ($12.03 per 
case) and the cover price of conforming peas ($16.05 per case), or 
$10,435.92 for the 2,596 cases of peas. 

Respondent raises a number of defenses to complainant’s claim 
which will each be discussed in turn. Some of the issues raised by 
respondent also relate to the shipment of corn which, along with 
the peas, was the subject of respondent’s counterclaim. 

Respondent alleges that the peas were not sold as U.S. Grade B, 
but were sold only as to brand name. However, as complainant 
points out, the broker promptly issued a broker’s memorandum of 
sale which, in addition to stating the brand name, clearly stated 
that the peas were to be “U.S. Grade B.” This memorandum was 
issued on the 23rd of December, 1981, and respondent made no ob- 
jection to the memorandum between that date and the 19th of Jan- 
uary, 1982, when the first portion of the peas were shipped. We 
conclude on the basis of all of the evidence of record that the con- 
tract called for the peas to be U.S. Grade B. 

Both parties argued extensively over whether the broker acted as 
agent for complainant or as agent for respondent. It is clear that in 
the usual situation a broker is not a general agent for either party. 
This was certainly the case as to the corn and pea transactions 
which are the subject of this proceeding. The broker acted as an 
intermediary and was the agent of each party in turn, for the lim- 
ited purpose of conveying messages with which it was entrusted. 
See Northcross Distributing v. Sam’s Produce, 38 Agric. Dec. 1369 
(1979); Fowles Packing Co. v. Associates Grocers Co. of St. Louis, 36 
Agric. Dec. 87 at 91 (1977); and J. Manning & Co. v. Red’s Market, 
33 Agric. Dec. 1848 (1974). 
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Respondent contends that the contracts relative to both the peas 
and the corn called for guaranteed acceptance on the part of com- 
plainant. There is nothing in the broker’s memorandums of sale 
which indicates that complainant guaranteed acceptance of either 
the corn or the peas. Neither is this contention supported by the 
testimony of complainant or the broker. We conclude that respond- 
ent has failed to prove this allegation by a preponderance of the 
evidence. Respondent’s contention that the broker independently 
guaranteed that there would not be any problems relative to the 
transactions appears to us to be irrelevant since the broker is not a 
party to this proceeding. 

Respondent also contends that complainant’s rejection of the 
peas on January 28, 1982, was not timely. Complainant on the 
other hand argues that a timely rejection of the peas was made. 
Complainant made the following statement in its brief: 


In the instant case, the frozen peas arrived on January 
19, 1982. On that same day, within the applicable time 
period, complainant visually inspected this commodity and 
observed defects that indicated that the frozen peas did not 
conform to the contract requirement of grade “B” quality. 
A U.S.D.A. inspection of the products was immediately or- 
dered by complainant, and notification of the facts was 
given to respondent. 


On January 22, 1982, the second shipment of frozen peas 
arrived at destination. Upon notice of arrival, complainant 
immediately ordered an inspection of the product by the 
U.S. Department of Agriculture. An inspection was or- 
dered for the second shipment because of the suspected 
non-conformance on the first shipment. Complainant’s sus- 
picions proved accurate when the U.S.D.A. inspected the 
product and found that it failed to meet U.S.D.A. grade 
“B” standards... 


Complainant satisfied the reasonable time standards by 
applying for Federal inspections within the applicable 
period and by notifying respondent of rejection of the peas, 
by telegram, immediately after the Federal inspections 
were made. Respondent was also promptly notified that 
ae inspection of the product was ordered on January 
19, 1982. 


The problem with complainant’s contention relative to timely re- 
jection of the peas is that the record in this proceeding simply does 
not support the contention. The broker testfied under questioning 
by respondent’s counsel as follows: 


Q Are you aware that Penachio refused both the corn 
and the peas? 
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He did not refuse the corn. He refused the peas. 
How did you find out that he had refused the peas? 


Somebody called me up, and he said, “The peas didn’t 
make grade.” 


Do you know when that was? 


No. I’m going to show you a letter dated March 23, 
1982 written on your letterhead and ask you to take a 
look at it and tell me if you are familiar with it, if you 
wrote it? 


Yes. 


Does this letter dated March 23rd accurately reflect 
your memory of the transaction? 


As best I can remember. 


The letter says that: “On January 28, 1982 Mr. Pena- 
chio called and told me that the peas did not make 
grade. I called Jon Winton and told him that the peas 
didn’t make grade and that Mr. Penachio wanted the 
product replaced.” 


Correct. 


Is that accurate? When you got the call from Mr. Pen- 
achio then you placed a call to Jon Winton and passed 
that information along to him? 


Correct. 


Was that the only contact that you had with Mr. 
Winton concerning those peas between the time that 
the deal was struck, if you will, and you received 
notice from Mr. Penachio that they had not made 
grade? 


There was a couple of other phone calls. I really don’t 
remember ... 


Do you know what the nature of those conversations 
would have been if they had occurred? 


Penachio needs his peas and he will buy again and see 
whatever it may be and give him what he bought. 
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Clearly, on the basis of the broker’s testimony, the only conversa- 
tion which the broker had with Jon Winton relative to the peas not 
making grade was on January 28, 1982. The broker was hazy as to 
any other phone calls, but his description of any other phone calls 
“if they occurred” did not describe notification that an inspection 
was going to be made or notification of a rejection. Thus there is 
not sufficient evidence in the record to show that respondent was 
given notice, within the time required by the regulations, that in- 
spection had been requested. See 7 CFR 46.2(cc). We conclude from 
all of the evidence that no timely rejection was made by complain- 
ant of the peas. 

On the other hand, the failure to reject in a timely fashion is not 
necessarily fatal to complainant’s cause of action herein. It is clear 
that when complainant made the untimely rejection on January 
28, 1982, which respondent alleges was the first notice that it had 
from complainant of any problem with the peas, respondent or- 
dered that the peas be returned to respondent. Complainant com- 
plied with this request but at the same time gave respondent 
prompt notice that respondent would be held liable for damages 
due to failure to supply conforming peas. 

Under the Uniform Commercial Code, section 2-606, failure to 
make an effective rejection constitutes an acceptance of the goods. 
Since the federal inspections of the peas after delivery clearly show 
a breach of contract on the part of respondent, complainant should 
ordinarily be entitled to damages resulting from such breach. Sec- 
tion 2-714 of the Uniform Commercial Code provides in part that 
“Where the buyer has accepted goods and given notification. . . he 
may recover as damages for any non-conformity of tender the loss 
resulting in the ordinary course of events from the the seller’s 
breach as determined in any manner which is reasonable.” The or- 
dinary measure of damages for breach of warranty is the difference 
at the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted, ‘“‘unless special circumstances show proximate damages 
of a different amount.” In this case there are apparently no appli- 
cable market reports covering frozen peas for the area and time in 
question. Since complainant’s replacement purchases were made in 
a timely manner we deem it to be reasonable to use such purchases 
as an indication of the market value of conforming peas. Ordinarily 
complainant’s damages would be computed by subtracting the 
value of the peas accepted from this figure. However, in this case 
respondent took back the peas, and sales of such peas were incom- 
plete at the time the record in this matter was closed. Consequent- 
ly, we deem it to be reasonable to use the original contract price 
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negotiated between the parties in December, 1981. In computing its 
damages in the formal complaint this is the method advocated by 
complainant, and we also note that complainant added to the f.o.b. 
contract price the cost of freight so as to reduce its damages by 
such amount. Complainant assigned the peas a delivered price of 
$12.03 per case or $31,229.88 for the 2,596 cass of peas covered by 
the contract. On the other hand, Mr. Penachio in his depcsition tes- 
timony stted that the cost of freight was two cents per case, giving 
a delivered cost of 41 cents per pound. This figure multiplied by the 
77,880 pounds of peas, gives us $31,930.80, which would result in a 
further reduction in complainant’s damages. We will use this latter 
figure as the correct figure. 

The replacement purchases from Paris Foods were made at a 
cost of 53% cents per pound. Respondent argued that this figure 
must have included additional costs for preparing the peas to meet 
the requirements of the Defense Department Supply Command in 
Williamsburg, Virginia. Even so, only 666 cases of the peas were 
destined for the Defense Department Supply Command, whereas 
1,250 cases were to be shipped to Bronx Refrigeration in Bronx, 
New York and 666 cases were to be shipped as complainant would 
later direct. The contract with Paris Foods clearly shows that the 
peas which were to be shipped to Bronx, New York, as well as the 
peas which were to be shipped later, were also sold at 53% cents 
per pound. As a result we do not feel that any deduction from this 
figure needs to be made. The total value of the 77,880 pounds of 
peas as indicated by the replacement purchases was therefore 
$41,665.80. Subtracting the delivered contract price of 41 cents per 
pound, or $31,930.80, from this amount leaves $9,735.00 as com- 
plainant’s damages herein. Ordinarily, this amount would be de- 
ducted from the purchase price to determine the buyer’s net liabil- 
ity. However, as made clear earlier, respondent obtained physical 
possession of the peas and therefore full economic benefit thereof. 
Accordingly, the damages computed above, in the amount of 
$9,735.00, constitute “the loss resulting in the ordinary course of 
events from the seller’s breach. . . .” We conclude that respond- 
ent’s failure to pay complainant this amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 

The above discussion resolves the frozen pea portion of respond- 
ent’s counterclaim. At the same time respondent also made a claim 
concerning 1,049 cases of cob corn which were shipped to complain- 
ant along with the first shipment of peas. It is clear that complain- 
ant has not shown (nor or has it attempted to show) a breach by 
respondent as to the corn. Respondent contends that complainant 
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wrongfully rejected the corn and seeks damages for such wrongful 
rejection. However, there is absolutely no showing that complain- 
ant made any attempt to reject the corn. On the contrary, what 
complainant did relative to the corn is documented in the telegram 
sent on January 28, 1982, at 4:57 p.m., and which is quoted in the 
findings of fact. Such telegram merely states that the corn was 
“GRADED C BY VISUAL INSPECTION”, and further states that 
“CONFIRMATION U.S.D.A GRADING WILL FOLLOW...” This 
communication by complainant would constitute notice that com- 
plainant considered a breach of contract to have occurred. Noth- 
withstanding, complainant did not reject. Complainant merely 
stated “HOLDING YOUR INVOICE IN LIEU OF INSPECTION.” 
In other words complainant was waiting for a federal inspection to 
confirm complainant’s visual grading of the corn as substandard. It 
is clear that prior to sending this telegram complainant had accept- 
ed the corn. Respondent, however, upon receiving the information 
contained in the telegram, verbally through the broker instructed 
complainant that the corn must be returned to respondent. Under 
the circumstances this amounted to an attempt by respondent to 
rescind the contract relative to the corn. Complainant’s compliance 
with respondent’s order that the corn be returned amounted, there- 


fore, to an acquiescence in respondent’s attempt to rescind the con- 
tract. We conclude that respondent has no cause of action relative 
to the corn. Accordingly, the counterclaim should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,735.00, with interest thereon 
at the rate of 13 percent per annum from February 1, 1982, until 
paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


Jerry Pepewis d/b/a Herry PEPELIS PACKING Co. v. A. Levy Dist. 
Co., Inc. PACA Docket No. 2-6514. Decided November 20, 1984. 


Warranty—Repsration awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $5,580, in connec- 
tion with a truckload of lettuce shipped in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the Department’s report of investigation is evidence in the case. In 
addition, the parties were given an opportunity to submit addition- 
al evidence in the form of verified statements as well as to file 
briefs. Complainant submitted an opening statement. Respondent 


elected not to submit any additional evidence. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jerry Pepelis, d/b/a Jerry Pepe- 
lis Packing Co., whose address is 2502 Kirkwood Avenue, Modesto, 
California. 

2. Respondent, A. Levy Dist. Co., Inc., is a corporation whose ad- 
dress is 1309 W. Shaw Avenue, Suite 101, Fresno, California. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On April 8, 1983, complainant entered into a contract with re- 
spondent whereby respondent purchased 900 cartons of no grade 
lettuce at $7.00 per carton, f.o.b., plus $22.50 for a Ryan recorder 
and $.65 per carton cooling, for a total of $6,907.50. The lettuce was 
to be shipped to Hunts Point Terminal, Bronx, New York. 

4. On April 8, 1983, a federal shipping point inspection was had 
on the lettuce, which revealed the following condition: 


Averages 46% hard, 52% firm, 2% fairly firm. Permanent 

defects 4%. Condition defects 9%, including 3% tipburn 

and 3% decay. In most cartons 1 to 2 heads affected by 

aoe. in many cartons none, averaging approximately 3% 
ecay. 
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5. At approximately the time the lettuce was shipped, complain- 
ant prepared shipping instructions. Under the heading “TERMS” 
was typed “FOB”. At sometime thereafter, “AF” was written next 
to “FOB”. 

6. The lettuce was shipped on April 8, 1983, from complainant in 
interstate commerce to Hunts Point Terminal, Bronx, New York, 
where it arrived on approximately April 13, 1988. Upon arrival, it 
was subjected to an abridged federal inspection, apparently cover- 
ing the entire load, which found as follows, in relevant part: 


APPLICANT STATES: 900 cartons. 


CONDITION: 


Heads or portions of heads not affected by condition de- 

fects are fresh and crisp. Wrapper Leaves: No decay. Head 

Leaves: 2 to 5 heads in most carton, none in many, average 

10% damage by discoloration following bruising scattered 

throughout pack. 2 to 4 heads per carton average 14% Bac- 

one Soft Rot in various stags affecting 1 to 3 leaves to % 
ead. 


REMARKS: 


Restricted to initial 250 cartons being unloaded at time of 
inspection to incomplete stacks and upper 2 layers of 4 ad- 
jacent stacks nearest rear doors. 


7. After the inspection, respondent telephoned complainant and 
complained about the condition of the lettuce. Complainant in- 
formed respondent that it considered the contract terms to be f.o.b. 
acceptance final. The parties did not agree to any adjustment of 
the contract price. 

8. Shortly after April 8, 1983, complainant sent respondent an in- 
voice on which “FOB” was written next to the designation 
“TERMS”. 

9. On April 13, 1983, respondent consigned the 900 cartons of let- 
tuce to Hunts Point Tomato Co., Inc., Bronx, New York, from 
which it received $1,327.50. 

10. Approximately 30 days after sending respondent its invoice, 
complainant sent respondent a corrected invoice, on which it noted 
that the contract terms were “FOB AF’”’. 

11. A formal complaint was filed on January 18, 1984, which was 
within nine months from the time the cause of action herein ac- 
crued. 
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CONCLUSIONS 


Respondent contends that there was a breach of warranty by 
complainant in this f.o.b. sale based on the condition of the lettuce 
upon delivery to respondent’s customer in Hunts Point Terminal, 
Bronx, New York. Complainant asserts that the agreed upon con- 
tract terms were f.o.b. acceptance final and that, under these 
terms, responent has no recourse for any breach of warranty. 

As the moving party herein, it is complainant’s burden to prove 
the contract terms, respondent’s breach thereof, and the resulting 
damages. New York Produce Trade Association, Inc. v. Sidney 
Sandlery, 32 Agric. Dec. 702 (1973). The evidence shows that com- 
plainant has failed to meet its burden of proving that acceptance 
final terms were in effect. Complainant’s owner, Jerry Pepelis, and 
his employee, Daniel Sweeny, have stated in affidavits that accept- 
ance final terms were agreed to with respondent over the tele- 
phone, on April 8, 1983. Respondent’s president, Arthur Levy, has 
denied agreeing to acceptance final terms. In addition, complain- 
ant’s invoice, sent to respondent shortly after shipment of the let- 
tuce on April 8, 19838, shows the contract terms as “FOB”. Com- 
plainant claims that this invoice was a mistake, and that it sent a 
corrected invoice at the time of the next monthly statement, show- 
ing that the delivery terms were f.o.b. acceptance final. However, 
complainant’s admission that it waited one month before sending 
out a corrected invoice adds weight to respondent’s contention that 
the original delivery terms were intended by the parties to be f.o.b. 
In addition, the shipping instruction prepared by complainant has 
typed on it the terms “FOB” with “AF” handwritten alongside. 
This strongly indicates that “AF” was added sometime after the in- 
structions were prepared. On the basis of all the evidence, we con- 
clude that complainant has failed to meet its burden of proving 
that the contract terms were f.o.b., acceptance final, and find that 
f.o.b. terms were in effect, as respondent asserts. 

There is no evidence that respondent rejected the load. There- 
fore, respondent is presumed to have accepted it. Having accepted 
the lettuce, respondent became liable for the contract price, less 
damages due to any breach of warranty by complainant. Respond- 
ent has the burden of proving the breach and damages by a pre- 
ponderance of the evidence. Santa Clara Produce, Inc. v. Caruso 
Produce, Inc., 41 Agric. Dec. 2279 (1982). 

In this f.0.b. sale, complainant gave an implied warranty of suita- 
ble shipping condition, which specifies that the commodity, if it is 
handled under normal transportation service and conditions, will 
arrive at the agreed upon contract destination without abnormal 
deterioration. 7 CFR 46.43(j). 
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The April 13, 1983, destination inspection reveals 10% damage 
by discoloration and 14% Bacterial Soft Rot in the head leaves 
(Finding of Fact 6). Even though this as an “abridged inspection”, 
it clearly reveals a breach of warranty. See 7 CFR 46.44. There is 
no indication of abnormal transportation conditions, nor has any 
such allegation been made. Respondent, is, therefore, entitled to 
damages due to complainant’s breach of warranty, which is deter- 
mined by the difference between the value the lettuce would have 
had if it had as been as warranted and its actual value. Homestead 
Tomato Packing Co., Inc. v. Austin J. Merkel Co., Inc., 40 Agric. 
Dec. 1587 (1981). For the value of the lettuce as warranted, we look 
to the April 13, 1988, Market News Service Reports for Hunts 
Point, New York, the date and place of arrival. They contain list- 
ings for the value of California iceberg lettuce in fair conditon, 
which describes the condition of the lettuce here, as indicated by 
the April 8, 1983, shipping point inspection (Finding of Fact 4). The 
price shown is from $6.00 to $7.00 per carton, with a few higher. 
Utilizing the lower price of $6.00 per carton gives a price of $5,400 
for the entire load. We subtract from this figure the actual value of 
the lettuce, which is determined by the proceeds of a prompt and 
proper resale. Respondent made what appears to be a prompt and 
proper resale on April 13, 1983, to Hunts Point Tomato Co., Inc., 
Bronx, New York, for $1,327.50. Respondent’s damages are thus 
$5,400 less $1,327.50, or $4,072.50. 

As we have stated, respondent is liable to complainant for the 
contract price of $6,907.50. Subtracting from this sum respondent’s 
damages of $4,072.50, and the amount respondent has already paid 
of $1,327.50, leaves $1,507.50. Respondent’s failure to pay complain- 
ant this amount is a violation of section 2 of the Act, for which rep- 
aration should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,507.50, with interest thereon 
at the rate of 18% per annum from May 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 
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Tue GARIN Co. v. AFFILIATED Foops, Inc. PACA Docket No. 2-6519. 
Decided November 20, 1984. 


Rejection—FOB sale—Inspection delay—Wrongful rejection—Reparation award- 
ed. F 

Respondent purchased lettuce in good delivery standards but rejected it after de- 
layed inspection following delivery showed it did not meet good delivery standards. 
Because inspection was delayed three days, it cannot be concluded that the lettuce 
did not conform to contract upon delivery. Therefore, respondent wrongfully reject- 
ed and is liable for full contract price. 


Because respondent’s pleadings were not properly sworn, they are given no eviden- 
tiary value. 

Dennis Becker, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for complainant. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 


of reparation in the amount of $1,207.55 in connection with the 
sale of three partial truckloads of lettuce in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an unsworn answer thereto de- 
nying liability to complainant. Because the amount claimed as 
damages was less than $15,000.00 the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is applicable. Under this procedure the verified pleadings of the 
parties are part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of verified statements. Com- 
plainant filed an opening statement. Respondent filed an answer- 
ing statement which was unsworn. Both parties were given an op- 
portunity to file a brief, and complainant did so. 


FINDINGS OF FACT 


1. Complainant, the Garin Co., is a corporation with an address 
at P.O. Drawer 81731, Salinas, California. 

2. Respondent, Affiliated Foods, Inc., is a corporation with an ad- 
dress at 7842 N.W. 72nd Avenue, Miami, Florida. At the time of 
the transaction involved in this proceeding respondent was licensed 
under the Act. 
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3. On June 27, 1983, complainant sold to respondent 100 cartons 
of lettuce at $5.50 per carton plus $.60 per carton for cooling and 
$.25 per carton for brokerage for a total contract price of $640.00, 
f.o.b. The partial load of lettuce was shipped from California to 
Florida on June 27, 1983, and arrived in Miami, Florida on July 2, 
1988, where it was accepted by respondent and unloaded into re- 
spondent’s cooler. 

4. Because July 2, 1983, was a Saturday, and July 4, 1983, was a 
Monday, the lettuce was not inspected until 12:50 p.m., July 5, 
1983. The inspection showed that the condition of the lettuce was 
as follows: 


Each Lot — Heads or portions of heads not affected by 
condition defects are fresh and crisp. Iceberg Lettuce — 
Wrapper Leaves No decay affecting wrapper leaves only. 
Head Leaves — Average 4% damage by discoloration fol- 
lowing — bruises. Average 6% damage by Russet Spotting. 
Ranges 2 to 3 decayed heads in most samples, in some 
none, average 7% Bacterial Soft Rot affecting 1 to 2 outer 
head leaves. 


5. After the inspection occurred respondent, dealing through the 
broker, the Tobi Co., Inc., located in Miami, Florida, contacted com- 
plainant to advise it that it was rejecting the lettuce. Complainant 
asked the Tobi Company to find someone to handle the lettuce for 
its account, but the broker was unable to do so. On July 20, 1983, 
respondent dumped all 100 cartons of the lettuce, and obtained a 
dump certificate reflecting this action. 

6. On July 29, 1983, complainant sold to respondent 50 cartons of 
lettuce at $3.50 per carton plus $.65 per carton for cooling and $.25 
per carton for brokerage for a total contract price of $220.00, f.o.b. 
The lettuce was shipped to respondent in Miami, Florida, where it 
was received and accepted. 

7. On August 28, 1983, complainant sold to respondent 125 car- 
tons of lettuce at $4.00 per carton plus $.65 per carton for cooling 
and $.25 per carton for brokerage, and $11.25 for a temperature re- 
corder for a total contract price of $623.75, f.o.b. The lettuce was 
shipped to respondent in Miami, Florida, where it was received and 
accepted. 

8. Respondent did not pay complainant for the first load of let- 
tuce. Rather, after receiving the second two loads of lettuce it de- 
ducted from the total price of the three loads of lettuce of $1,483.75, 
$1,207.55 as its damages with respect to the first load of lettuce, 
and remitted to complainant $276.20. It claimed that it was enti- 
tled to these damages because of costs associated with the first load 
of lettuce in the form of freight in the amount of $485.00, an in- 
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spection in the amount of $70.00, and a dump certificate in the 
amount of $12.55, plus the deduction of $640.00 because the lettuce 
from the first load was not saleable. 

9. A formal complaint was filed in this proceeding on January 
23, 1984, which was within nine months from the time the causes 
of action herein accrued. 


CONCLUSIONS 


This proceeding involves three transactions in which complain- 
ant sold small quantities of lettuce to respondent over a three 
month period of time. With respect to the second and third transac- 
tions respondent admits that there is no issue as regards whether 
it was obligated to pay in the amounts of $220.00 and $623.75, re- 
spectively, for the produce it received. However, with respect to the 
first transaction which occurred on June 27, 1983, respondent 
claims that it suffered a loss in the total amount of $1,207.55 be- 
cause the lettuce was not saleable, plus freight charges, an inspec- 
tion fee and a dumping fee. Therefore, respondent paid complain- 
ant only $276.20 out of the entire amount due of $1,483.75, leaving 
a balance unpaid with respect to all three transactions of $1,207.55, 
$220.00 of which is attributable to the second transaction and 
$623.75 of which is attributable to the third transaction. 

The issue with respect to the first load of lettuce is whether re- 
spondent accepted the lettuce, or whether it was rejected, and re- 
spondent was forced to dump it because it was not otherwise dis- 
posed of by complainant. Respondent contends that the lettuce ar- 
rived on July 2, 1983, a Saturday. It says it immediately noticed 
that it was in poor condition, and rejected the load. Respondent 
contends in its unsworn answer and unsworn answering statement 
that it got in touch with the Tobi Company, which in turn dis- 
cussed the matter with complainant. According to respondent, Tobi 
Company told it that complainant had advised the broker that the 
respondent should unload the produce and put it in the cooler, 
pending inspection. Respondent contended that it was unable to get 
an inspection until Tuesday, July 5, 1983, because of the holiday 
weekend. The broker also stated in a letter to the Department of 
Agriculture that complainant was not able to get anyone to accept 
the load, and respondent eventually dumped the lettuce. 

Complainant, on the other hand, in a sworn opening statement 
in the form of an affidavit of Robert Kuhnau, its Sales Manager, 
contends that it never authorized the handling of the lettuce for 
the account of anyone, “nor did any discussions transpire relative 
to the acceptance of a rejection.” It further contends that the only 
scoreable condition defects, namely 6% damage by Russet Spotting 
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and 7% damage by Bacterial Rot, amount to 13%, as a result of 
which the lettuce made good delivery. 

Complainant did acknowledge that in its discussion with the 
broker it made it clear that the lettuce should be handled by re- 
spondent, and that after its sale it would consider adjustments 
based upon the sales prices received. 

Because respondent’s pleadings were not properly sworn as re- 
quired by 7 CFR 46.20(h), they cannot be given evidentiary value. 
Frank W. Prillwitz, Jr. v. Sheehan Produce, 19 Agric. Dec. 1213 
(1960). However, as a disinterested party the statements of a broker 
generally are given preferential consideration over statements 
made by the parties. See Homestead Tomato Packing Co. v. Mims 
Produce, Inc., 48 Agric. Dec.___ (1984); Kern Ridge Growers, v. T. 
J. Power & Co., 40 Agric. Dec. 425 (1981). Therefore, we conclude 
based upon this record that respondent did reject the load of let- 
tuce which it received on July 2, 1983, conveyed such rejection to 
complainant through the broker, and that complainant instructed 
the broker to have respondent unload the lettuce and put it in the 
cooler. We also accept as accurate complainants uncontroverted 
statement that it understood respondent was going to sell the let- 


tuce, and that necessary adjustments to the price would be made a 
later time. 


However, this exchange of communications did not result in a 
modification of a basic contractual agreement since respondent was 
not entitled to reject the lettuce because the condition defects were 
within an acceptable range. Nor did complainant ever agree to an 
adjustment in the price of the goods. The invoice sent by complain- 
ant to respondent showed that “all sales f.o.b. no grade contract 
good delivery standards apply excluding bruising and/or discolora- 
tion following bruising.” The inspection certificate showed that 
there was 4% damage by discoloration following bruising. Because 
of the invoice terms, this damage could not be considered in assess- 
ing whether the lettuce made good delivery. The inspection also 
showed 6% damage by Russet Spotting and 7% Bacterial Soft Rot. 

7 CFR § 46.44 sets forth good delivery standards for lettuce at 
contract destination. 7 CFR § 46.44(a)(2) states that: 


If the contract does not specify a U.S. grade or percent- 
age of condition defects, the lettuce at destination may 
contain a maximum of 15 percent, by count, of the heads 
in any lot which are damaged by condition defects, includ- 
ing therein not more than 9 percent serious damage of 
which not more than 5 percent may be decay affecting any 
portion of the head exclusive of wrapper leaves. . . . 
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The applicable time of delivery in this proceeding was July 2, 
1983. The inspection occurred three days later. We cannot say that 
if the lettuce had been inspected on July 2, 1983, when it arrived, it 
would have shown more than nine percent serious condition de- 
fects, including both Russet Spotting and Bacterial Soft Rot. Nei- 
ther can we say that the amount of decay would have exceeded five 
percent on July 2, 1983. There is no indication as to whether the 
lettuce went immediately from the truck to respondent’s cooler, or 
whether the lettuce was kept at a proper temperature for the three 
days between its arrival and the inspection. In any event, lettuce 
could advance in terms of condition defects by more than four per- 
cent over a three day period. Therefore, we find that respondent’s 
rejection of the lettuce was a wrongful rejection, and that the let- 
tuce made good delivery. Under such circumstances respondent 
must be construed to have accepted the lettuce and is liable for the 
full contract price. Se U.C.C. 2-703(e) and 2-709(3); Mutual Vegeta- 
ble Sales v. Joseph Notarianni & Company, 29 Agric. Dec. 1049 
(1970). 

In view of the above we find the respondent’s failure to pay com- 
plainant $1,207.55 with respect to the three transactions involved 
in this proceeding is a violation of section 2 of the Act for which 


reparation should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $1,207.55, with interest thereon 
at the rate of 13 percent per annum from October 1, 1983, until 
paid. 

Copies of this order shall be served upon the parties. 


SAantTA CLARA PropuwuceE, INC., v. EVELYN LIFSHULTZ, LEA LIFSHULTZ, 
and EstHer SoKko.orr, d/b/a GOURMET PRODUCE SPECIALITIES. 
PACA Docket No. 2-6544. Decided November 20, 1984. 


FOB sale—Acceptance—Reparation awarded. 


Giving great weight to the broker’s presumably unbiased version of events, it is con- 
cluded that complainant sold beets with Los Angeles as the contract destination, 
that respondent accepted the beets by directing them to New Jersey and that com- 
plainant did not grant protection for shipment to New Jersey. The condition defects 
found upon arrival in New Jersey were insufficient to constitute a breach of war- 
ranty. 
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Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparatic:n proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
dimely cu.nplaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,100.00, in con- 
nection with a shipment of beets in the course of interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 


the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant submitted an open- 
ing statement, respondent submitted an answering statement and 
complainant submitted a statement in reply. Respondent also filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Santa Clara Produce Inc., is a corporation whose 
address is P.O. Box 5006, Oxnard, California. 

2. Respondent, Evelyn Lifshultz, Lea Lifshultz, and Esther Soko- 
loff, d/b/a Gourmet Produce Specialities, is a partnership whose 
address is P.O. Box 21302, Los Angeles, California. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

3. On May 22, 1983, complainant sold to respondent 200 cartons 
of beets for $5.50 per carton or $1,100.00, delivered. The contract 
destination was to be respondent’s place of business in Los Angeles, 
California, although it was understood that the beets were to be 
shipped from respondent to its customer in New Jersey. Complain- 
ant refused to grant protection as to condition to respondent for 
the shipment to New Jersey. The contract was negotiated by C.L. 





1956 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 6 


Stratton & Son, Inc., Los Angeles, California through its employee, 
Lisa Gammie. 

4. On May 22, 1983, complainant prepared a bill of lading, which 
stated that the beets were to be shipped to respondent in Los Ange- 
les, California. No protection agreement was indicated. 

5. On May 22, 1983, the beets were shipped to respondent’s load- 
ing dock, and arrived that same day. 

6. On May 27, 1983, complainant prepared an invoice, which indi- 
cated that the beets were to be shipped to Los Angeles, California. 
The invoice did not make any reference to a protection agreement. 

7. Respondent subsequently shipped the beets to its customer in 
Vineland, New Jersey. On May 27, 1983, respondent complained to 
the broker about a problem with the beets upon their arrival in 
New Jersey. Respondent provided a federal inspection report taken 
at Vineland on May 26, 1983, covering several different commod- 
ities, including 387 cartons of beets. The condition of the beets was 
stated to be as follows: ‘Roots firm. No soft rot. Tops mostly fresh 
and showing good characteristic color. From 29 to 54%, average 
41% of bunches damaged by some to many yellow or brown discol- 
ored leaves with numerous black sunken discolored areas. No 
decay.” 

8. Respondent has failed to pay complainant the $1,100.00 con- 
tract price. 

9. A formal complaint was filed on January 24, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent denies liability for the contract price of the beets it 
purchased from complainant, alleging that they were in poor condi- 
tion upon their arrival at its customer’s place of business in Vine- 
land, New Jersey. Respondent claims that complainant had grant- 
ed it protection as to condition for shipment to New Jersey. 

Complainant contends that respondent’s place of business in Los 
Angeles was to be the contract destination, and denies that protec- 
tion was granted to respondent for shipment to New Jersey. Com- 
plainant’s contention is supported by its invoice and bill of lading, 
which show Los Angeles as the place of delivery and make no men- 
tion of any protection agreement as to condition (Findings of Fact 4 
and 6). The broker in this transaction, Lisa Gammie, confirms com- 
plainant’s position, stating in a letter to the Department that the 
beets were sold ‘“‘at a delivered price in Los Angeles, of $5.50” and 
“Santa Clara Produce would not agree to protect delivery to the 
East Coast.” The broker’s version of events is generally given great 
weight, as it is presumed to be without bias. It is, therefore, clear 
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that Los Angeles was the place of delivery and that complainant 
did not grant protection to respondent for shipment of the beets to 
New Jersey. 

Respondent’s diversion of the beets to New Jersey constituted ac- 
ceptance. James Macchiaroli d/b/a James Macchiaroli Fruit Co. v. 
Oasis Gardens, Inc., 34 Agric. Dec. 390 (1975). Having accepted the 
beets, respondent became liable for the agreed upon contract price, 
less damages due to any breach of warranty by complainant. Re- 
spondent bears the burden of proving both the breach and damages 
by a preponderance of the evidence. Farm Market Service, Inc. v. 
Albertson’s Inc. a/t/a Southco Division, 42 Agric. Dec. 429 (1983). 
As evidence of a breach of warranty, respondent makes reference 
to a federal inspection taken at New Jersey on May 26, 1983. The 
condition defects revealed by the inspection, i.e., discoloration in 
the leaves, are not sufficiently great to constitute a breach of war- 
ranty at the time and place of acceptance, May 22, 1983, in Los An- 
geles. Accordingly, respondent has failed to sustain its burden of 
proof in this regard. 

Respondent is liable for the contract price of $1,100.00, and its 
failure to pay this sum to complainant is a violation of section 2 of 
the Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,100.00, with interest thereon at 
the rate of 13% per annum from July 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


CoMMUNITY SUFFOLK INC. v. ARMAND E. RIVCHUN d/b/a CREATIVE 
MARKETING Services. PACA Docket No. 2-6556. Decided No- 
vember 20, 1984. 


Failure to pay purchase price—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Gerald S. Cope, Portland, Maine, for respondent. 





1958 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 6 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A timely 
complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $4,432.50 in connection 
with the sale to respondent of two loads of potatoes and onions in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be a part of the evi- 
dence, as are the verified complaint and answer. The parties were 
also given an opportunity to submit additional evidence in the form 
of verified statements and to file briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Community Suffolk Inc., is a corporation whose 
address is 304 Second Street, Everett, Massachusetts. 

Respondent, Armand E. Rivchun, is an individual, doing business 
as Creative Marketing Services, whose address is 30 May Street, 
Biddeford, Maine. At the time of the transactions involved herein, 
respondent was licensed under the Act. 

3. On July 21, 1983, complainant sold to respondent a quantity of 
potatoes and onions for a total contract price of $3,092.50. Com- 
plainant shipped the commodities in interstate commerce to re- 
spondent, which received and accepted them but has failed to pay 
the purchase price. 

4. On September 7, 1983, complainant sold to respondent a quan- 
tity of potatoes and onions for a total of $2,690. The commodities 
were shipped in interstate commerce to respondent, which received 
and accepted them, but has paid only $1,350. 

5. A formal complaint was filed on February 14, 1984, which was 
within nine months from when the causes of action herein accrued. 
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CONCLUSIONS 


Complainant claims that on July 21, 1983 and September 7, 1983, 
it sold a quantity of potatoes and onions to respondent for a total of 
$5,782.50. Complainant alleges that these commodities were 
shipped in intertate commerce to respondent, which received and 
accepted them. Complainant asserts that it complied with all con- 
tract terms but that respondent has paid only $1,350, leaving 
$4,432.50 still owing. In its answer, the only document filed by re- 
spondent, respondent admits the truth of these allegations, except 
that it denies any liability to complainant. 

Since respondent admittedly purchased, received, and accepted 
the potatoes and onions, it became liable for their full contract 
price, Jess damages due to any breach of warranty by complainant. 
Respondent bears the burden of proving the breach and damages 
by a preponderance of the evidence. Farm Market Service Inc. v. 
Aiverton’s Inc. a/t/a Southco. Division, 42 Agric. Dec. 429 (1983). 
Respondent has neither alleged that there was a breach of warran- 
ty nor introduced evidence to indicate that such a breach occurred. 
Therefore, respondent is liable for the portion of the contract price 
remaining unpaid, or $4,432.50, and its failure to pay this sum to 
complainant is a violation of section 2 of the Act, for which repara- 
tion shou!< be awarded, with interest. 


ORDER 


Within 20 days from the date of this order, respondent shall pay 
to complainant, as reparation, $4,432.50, with interest thereon at 
the rate of 18 percent per annum from October 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


MENDELSON-ZELLER Co., INc. v. SUMMIT ENTERPRISES, INC. a/t/a 
Cook SALes Company. PACA Docket No. 2-6246. Decided De- 
cember 3, 1984. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 





1960 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 6 


timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the total amount of $5,360.95, in 
connection with the sale by complainant to respondent of one 
truckload of oranges. 

A copy of the report of investigation was served upon the parties. 
A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability to complainant. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000.00, and accordingly the shortened method of 
procedure provided in section 47.20 in the Rules of Practice (7 CFR 
§ 47.20) is applicable. Pursuant to this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of 
sworn statements. Complainant filed an opening statement. Re- 
spondent did not file an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 

2. Respondent, Summit Enterprises, Inc., also trading as Cook 
Sales Company, is a corporation whose address is 22030 N. Pina 
Road, Suite B, Scottsdale, Arizona. At the time of the transaction 
involved herein respondent was not licensed under the Act, but 
was operating subject to license. 

3. On or about June 24, 1982, complainant sold to respondent one 
truckload of Valencia oranges for a total price of $5,360.95, deliv- 
ered. 

4. On or about June 24, 1982, the truckload of oranges was 
shipped from Orange Cove, California to the place of business of 
Cook Sales Co., 6614 Vista Del Mar, Los Angeles, California. 

5. An informal complaint was filed on September 16,1982, which 
was within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


The only real defense presented by respondent herein is the con- 
tention that the oranges did not move in interstate commerce. 
Complainant specifically alleged in the formal complaint that it 
was complainant’s understanding “that respondent would repack 
and use said commodity for interstate shipment.” However, the 
complaint was sworn to by complainant’s president, and there was 
no allegation that such person actually participated in the transac- 
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tion or otherwise had personal knowledge thereof. Respondent spe- 
cifically denied complainant’s allegation concerning interstate com- 
merce in its answer and in addition stated as follows; “Respondent 
did not sell any of said Valencia oranges or repack any of the said 
Valencia oranges to be sold in interstate commerce.” The answer 
was sworn to by Nolan Cook, whose position with respondent was 
not disclosed. In any event, there was no showing that Mr. Cook 
had personal knowledge of the orange transaction. His answer, 
however, standing as it does on essentially the same footing as 
complainant’s allegation, constitutes a sufficient rebuttal thereof. 

Complainant submitted as an exhibit to its complaint a letter ad- 
dressed to the Department disclosing that the sale of the oranges 
was negotiated on complainant’s behalf by a Don Davis. As its 
opening statement complainant submitted an affidavit by Mr. 
Davis, but such affidavit does not specifically allege that interstate 
movement of the oranges was contemplated at the time of the sale. 
The only portion of the affidavit which addresses the issue in any 
manner states as follows: 


I understand that the question of moving in interstate 
commerce was brought up but it is our opinion that Cook 
actually does a lot of trucking business on whatever he 
handles throughout the middle west. 


Of course, an opinion that a business does substantial shipping in 
interstate commerce is not proof that a specific load of produce 
purchased by such business was subsequently shipped in interstate 
commerce, nor is it proof that parties to an intrastate sale involv- 
ing such business contemplated at the time of the sale that the 
produce sold would subsequently move in interstate commerce. The 
statement by Mr. Davis quoted above does not even specify that his 
“opinion” in regard to the interstate activity of respondent was ex- 
istent prior to, or at the time of, the sale in question. 

Complainant had the burden of proving by a preponderance of 
the evidence that the subject commodity was sold with the contem- 
plation that it would move in interstate commerce or, alternative- 
ly, that it did so move. Complainant has failed to meet this burden. 
The complaint should be dismissed because of a lack of jurisdiction 
over the subject matter. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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S. E. MALLETT, Inc. v. H. R. Busoman & Son Corp. PACA Docket 
No. 2-6482. Decided December 3, 1984. 


Contract terms disputed—Dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
LeRoy W. Gudgeon, Esq., Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, as amended (7 U.S.C. 499a et seg.). A timely 
complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $590.70 in connection 
with a transaction involving a shipment of onions in interstate 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence 
as are-the verified complaint and answer. The parties were also 
given the opportunity to submit additional evidence in the form of 
verified statements as well as to file briefs. Respondent submitted 
an answering statement and filed a brief. Complainant elected not 
to submit any additional evidence or file a brief. 


FINDINGS OF FACT 


1. Complainant, S. E. Mallet Inc., is a corporation whose address 
is P.O. Box 1871, Stockton, California. 

2. Respondent, H. R. Bushman & Son Corp., is a corporation 
whose address is 54 Produce Row, St. Louis, Missouri. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On approximately June 16, 1983, complainant sold to respond- 
ent one truckload of onions consisting of 956 cartons for a total of 
$5,846.60, delivered. 
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4. On June 17, 1983, complainant shipped the onions interstate 
commerce to respondent. The onions were expected to arrive on 
June 20, 1983, but did not arrive until June 23, 1983. 

5. On June 21, 1983 respondent called complainant and told him 
that its buyers were cancelling their orders because of the lateness 
of the truck. 

6. On June 22, 1983, respondent received a telephone call from 
the trucker, who indicated that.he had been delayed with brake 
problems. Respondent called complainant and advised of the truck- 
er’s problem. Complainant told respondent not to pay the freight 
and to tell the trucker that the shipper would pay. Complainant 
also told respondent that if the onions could not be resold, they 
were to be put in storage and sold for complainant’s best advan- 
tage. 

7. On June 22, 1983, respondent’s salesman, Rick Maltz, sent a 
memorandum to complainant, reading as follows: “This will con- 
firm telephone conversation at 10:45 a.m. today advising we had 
heard from truck. Per your instructions no freight will be paid and 
onions if can’t be resold will be put in storage and we will sell at 
best advantage for you.” 

8. The truck finally arrived on June 23, 1983, and dropped off 
part of the load, consisting of 296 cartons, to one of respondent’s 
customers. The remainder of the load was put into storage and sold 
on consignment for complainant’s account. 

9. On July 23, 1988, respondent prepared an account of sales 
showing total proceeds of $5,620.00. Respondent deducted from this 
figure expenses for a gate fee, storage, unloading, commission and 
$35.00 for inspection, totalling $364.10, leaving net proceeds of 
$5,255.90. Respondent remitted this sum to complainant, which ac- 
cepted it as partial payment. 

10. A formal complaint was filed on November 18, 1983, which 
was within nine months from when the alleged cause of action 
herein accrued. 


CONCLUSIONS 


Respondent admits purchasing, receiving and accepting from 
complainant a truckload of onions with an original contract price 
of $5,846.60, delivered. Respondent denies liabilty for the difference 
between such price and the amount remitted to complainant of 
$4,255.90, or $590.70, on the ground that the truckload of onions ar- 
rived late, leading to cancellations by respondent’s customers. Re- 
spondent contends that complainant agreed to change the contract 
to a consignment. Complainant denies this contention. 
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Respondent, as the party alleging a change in the contract terms, 
has the burden of proving this allegation by a preponderance of the 
evidence. American Banana Co., Inc. v. Marvin Gray, 41 Agric. Dec. 
539 (1982). 

Respondent has submitted as its answering statement an affida- 
vit of its salesman, Richard Maltz, who claims to have represented 
respondent in this transaction. Mr. Maltz states that on June 22, 
1983, he called complainant to advise that he had heard the truck 
was delayed with brake trouble and ask complainant for instruc- 
tions. According to Mr. Maltz, complainant told him that respond- 
ent should not pay the freight; and to tell the trucker that the 
shipper would pay it. Mr. Maltz also related complainant’s alleged 
instructions that if respondent could not resell the onions, they 
were to be put in storage and sold “to best advantage for the Com- 
plainant.” Mr. Maltz states that after this June 22, 1983, telephone 
conversation, he sent a confirming memorandum to complainant 
(Finding of Fact 7). Complainant has never denied engaging in the 
telephone conversation and receiving the confirming memorandum. 
Complainant’s authorization to respondent to sell the onions for 
complainant’s best advantage clearly signified an intent that re- 
spondent should handle the onions on consignment for complain- 


ant’s account. Therefore, we conclude that respondent has sus- 
tained its burden of proving a change in the contract terms to a 
consignment. 

Respondent has provided an account of sales dated July 23, 1983 
(Finding of Fact 9), showing net proceeds of $5,255.90, to which 
complainant has made no objection. Therefore, respondent is with- 
out any further liability and the complaint must be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


Gary M. BrINGINO d/b/a Gary’s ProDUCE Co. v. CAL-Mex DIstRIB- 
utors, Inc. PACA Docket No. 2-6551. Decided December 3, 
1984. 


FOB sale—Acceptance—Reparation awarded. 

Respondent buyer accepted cucumbers by diverting them from the contract destina- 
tion in California to Phoenix, Arizona. The condition of the cucumbers upon inspec- 
tion in Phoenix was not so bad that we can reasonably conclude they were also in 
breach of warranty at the time and place of acceptance in California. Hence, re- 
spondent is liable for the full amount of the contract price. 
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Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,600.20, in con- 
nection with a lot of cucumbers sold and shipped in the course of 
foreign commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 


as are the verified complaint and answer. The parties were also 
given an opportunity to submit additional evidence in the form of 
verified statements as well as to file briefs. Complainant submitted 
an opening statement and respondent submitted an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gary M. Bringino, is an individual doing busi- 
ness as Gary’s Produce Co., whose address is P.O. Box 2270, Chula 
Vista, California. 

2. Respondent, Cal-Mex Distributors, Inc., is a corporation whose 
address is P.O. Box 1717, Chula Vista, California. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

3. On July 23, 1988, complainant sold to respondent 252 crates of 
cucumbers at $5.85 per crate plus $.50 per crate for precooling and 
pallets, for a total contract price of $1,600.20, f.o.b. The cucumbers 
originated from Mexico and were to be delivered to respondent in 
Chula Vista, California. The parties did not agree that complainant 
was to ship the cucumbers to any other location. 

4. On July 23, 1983, complainant prepared an invoice reflecting 
the contract terms set forth in Finding of Fact 3. The invoice noted 
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that the cucumbers were to be shipped to respondent in Chula 
Vista. 

5. On July 23, 1983, complainant prepared a bill of lading, which 
stated that the destination was to be respondent’s place of business 
in Chula Vista. It also specified that the temperature in the truck 
was to range from 46 to 48°F. The cucumbers were shipped to re- 
spondent on July 23, 1983, and arrived that same day. 

6. On July 23, 1983, respondent prepared a bill of lading, which 
stated that the cucumbers had been received at respondent’s place 
of business and were being consigned to Mike Phillips Enterprises, 
Phoenix, Arizona. 

7. On July 25, 1983, a federal inspection took place in Phoenix, 
Arizona, covering the 252 cartons of cucumbers at issue. The in- 
spection report noted that the applicant and receiver were both As- 
sociated Grocers, Phoenix, Arizona, and that the cucumbers were 
inspected in the applicant’s warehouse. The inspection found as fol- 
lows, in relevant part: 


Temperature of Product: In various crates: 54 and 55 degrees F. 
Size: 
Generally 1% to 2% inches in diameter and 6 to 8% 
inches in length. Average 1% undersize and 1% oversize. 
Quality: 
Clean, mostly fairly well, some well formed and generally 
well colored. Grade defects range from 8 to 20%, average 
13% mostly misshapen. 
Condition: 


Generally fresh and firm. Average 1% damage by shrivel- 
ing. From 2 to 6%, average 4% damage by yellowing. 
Decay in most samples 2 to 14%, some none, average 5% 
various types decay, mostly Black Rot in various stages, 
mostly advanced. 


8. Respondent has not paid complainant the contract price of 
$1,600.20. 

9. A formal complaint was filed on February 29, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent denies liability for the contract price of $1,600.20 al- 
leged by complainant to be due and owing, on the ground that the 
cucumbers were not in good condition upon arrival at the contract 
destination, Phoenix, Arizona. Complainant denies that Phoenix 
was the contract destination, claiming that the contract called for 
delivery to respondent at its place of business in Chula Vista, Cali- 
fornia. 
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Complainant, as the moving party, has the burden of proving the 
contract terms, respondent’s breach thereof and damages, by a pre- 
ponderance of the evidence. New York Produce Trade Association, 
Inc. v. Sidney Sandler, 32 Agric. Dec. 702 (1978). 

The record contains substantial evidence that the contract desti- 
nation was to be respondent’s place of business in Chula Vista, 
California. This is noted on complainant’s invoice and bill of 
lading, both issued on September 23, 1983 (Findings of Fact 4 and 
5). Respondent contends that these documents are erroneous with 
respect to their designation of the contract destination, and asserts 
that the truck picked up the cucumbers at complainant’s place of 
business and shipped them directly to Phoenix. However, respond- 
ent’s contention conflicts with its own bill of lading, issued on July 
23, 1983 (Finding of Fact 6), which shows that on July 23, 1983, the 
cucumbers were shipped from its place of business in Chula Vista 
to Phoenix. Therefore, complainant has sustained its burden of 
proving that the agreed upon contract destination was respondent’s 
place of business in Chula Vista, California, and not Phoenix, Ari- 
zona. 

Respondent accepted the cucumbers by diverting them to 
Pheonix. James Macchiaroli d/b/a/ James Macchiaroli Fruit Co. v. 
Oasis Gardens, Inc., 34 Agric. Dec. 390 (1975). Having accepted 
them, respondent became liable for their contract price, less dam- 
ages due to any breach of warranty by complainant. Respondent 
has the burden of proving the breach and damages by a preponder- 
ance of the evidence. Farm Market Service, Inc. v. Albertson’s Inc. 
a/t/a Southco Division, 42 Agric. Dec. 429 (1983). 

Respondent claims that a federal inspection taken in Phoenix on 
July 25, 1988, shows that the cucumbers were in poor condition. 
However, if respondent is to prove a breach of complainant’s war- 
ranty of suitable shipping condition, it must show that the cucum- 
bers, at the time of billing, were not in a condition which, if the 
shipment were handled under normal transportation service and 
conditions, would assure delivery without abnormal deterioration 
at the contract destination agreed upon between the parties. 7 CFR 
46.44(j). In order to do this, respondent must establish that the con- 
dition of the cucumbers revealed by the July 25, 1983, inspection at 
Phoenix was so bad that we can conclude, with reasonable assur- 
ance, that the cucumbers were also in breach of warranty on July 
23, 1988, in Chula Vista, the time and place of acceptance. O.D. 
Huff, Jr., Inc. v. Domine V. Gandolfo, Inc., 30 Agric. Dec. 674 
(1971). The temperatures revealed by the inspection, 54 to 55’F., 
are higher than would be expected if the transit temperature had - 
conformed to the instructions on complainant’s bill of lading that a 
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46 to 48°F. temperature be maintained. In addition, it must be con- 
sidered that the inspection occurred two days after respondent ac- 
cepted the cucumbers in Chula Vista. These factors undoubtedly 
caused an increase in the amount of deterioration of the cucumbers 
from the time they were accepted in Chula Vista to the time they 
were inspected in Phoenix. Therefore, respondent has failed to es- 
tablish that the cucumbers were in breach of warranty at the time 
and place of acceptance. 

As respondent has not sustained its burden of proving a breach 
of warranty, it is liable to complainant for the full contract price of 
$1,600.20, and its failure to pay this sum is a violation of section 2 
of the Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,600.20, with interest thereon at 
the rate of 13% per annum from September 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


ToMATOES, INC. v. STANLEY & Joz Russo. PACA Docket No. 2-6335. 
Decided December 4, 1984. 


Counterclaim—Dismissal—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Alan G. Blumberg, Esq., New York, New York, for complainant. 
Allen Sturim, Esq., Kew Gardens, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $11,088 in connec- 
tion with transactions in interstate commerce involving tomatoes 
and onions. 

Copies of the report of investigation prepared by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. 
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The amount claimed herein does not exceed $15,000, and there- 
fore, the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure the verified pleadings of the parties are considered a 
part of the evidence, as is the Department’s report of investigation. 
The parties were also given an opportunity to file evidence in the 
form of verified statements and accordingly complainant filed an 
opening statement. Respondent did not file an answering state- 
ment. 

Pursuant to section 47.16 of the Rules of Practice (7 CFR 47.16) 
complainant applied for and was granted the privilege of taking 
the depositions of Guy Russo, Joe N. Russo, Nicholas Fusco, and 
Frank Cicolello. Such depositions were taken orally, and the depo- 
nents were subjected to cross-examination or examination by re- 
spondent’s counsel. All four depositions were admitted in evidence 
in this proceeding. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tomatoes Inc., is a corporation whose address is 
400 Row D, New York City Terminal Market, Bronx, New York. 

2. Respondent is a partnership composed of Joe N. Russo and 
Stanley Russo doing business as Stanley & Joe Russo, whose ad- 
dress is 1168 East 37th Street, Brooklyn, New York. At the time of 
the transaction involved herein respondent was licensed under the 
Act. 

3. On or about the dates listed below complainant sold to re- 
spondent tomatoes or onions in the quantities and at the prices as 
follows: 


May 24, 1982 216 cartons of tomatoes, size 6x6, at $7.50, 
or $1,620.00. 


May 27, 1982 72 cartons of tomatoes, size 6x6, at $7.00 
and 72 cartons of tomatoes, size 6x6, at $6.00, or $936.00. 


June 1, 1982 144 cartons of tomatoes, size 6x6, at $9.50, or 
$1,368.00. 


June 3, 1982 72 cartons of tomatoes, size 5x6, at $12.00, or 
$864.00. 


June 7, 1982 144 cartons of tomatoes, size 6x6, at $12.00, 
or $1,728.00. 


June 9, 1982 120 cartons of tomatoes, size 5x6, at $13.00, 
or $1,506.00. 


June 23, 1982 50 cartons of onions at $6.00, or $300.00. 
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June 28, 1982 256 cartons of tomatoes, size 6x6, at $7.50, 
or $1,920.00. 


Total $11,088.00. 

4. The tomatoes and onions were picked up by a trucker hired by 
Levy Specialties, and transported to their store located at 329-330 
Row C, Hunts Point Market, Bronx, New York. 

5. All of the purchases were made by Guy Russo, who went in 
person to complainant’s store to make such purchases, and who 
was at the time employed as a buying broker by Levy Specialties. 
The term of Guy Russo’s employment by Levy Specialties was from 
approximately November of 1981, through June of 1982. Prior to 
that time Mr. Russo was employed by respondent, and had been so 
employed for several years..During Guy Russo’s term of employ- 
ment by respondent’s firm, such firm had come to use a letterhead 
on its invoices which stated “Stanley, Joe & Guy Russo’. Respond- 
ent continued to use such letterhead during the term of Guy 
Russo’s employment by Levy Specialties. Guy Russo returned to re- 
spondent’s employee after Levy Specialties went out of business at 
the end of June, 1982. 

6. After each of the sales of produce listed in finding of fact 3, 
above complainant mailed an invoice to respondent. Respondent re- 


ceived the invoices, and made no objection to complainant concern- 
ing such invoices. 

7. When contacted concerning payment by complainant, after all 
the sales listed in finding of fact 3 were completed, respondent re- 
quested more time to pay, and promised payment. 

8. An informal complaint was filed on September 7, 1982, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent alleges as a defense to complainant’s action that it 
never purchased or received the subject produce. Respondent states 
that all merchandise purchased by Guy Russo as an agent and em- 
ployee of Levy Specialties, Inc., at a time when Guy Russo was not 
employed in any capacity by respondent. 

The record shows that complainant sent five invoices to respond- 
ent which fully covered the produce listed in finding of fact 3. 
These invoices were sent on 5-26-82, 6-1-82, 6-9-82, 6-23-82, and 
6-30-82. Respondent does not deny receiving these invoices, but 
submitted an affidavit by Rose Barilla, the daughter of Stanley 
Russo, and the person performing bookkeeping duties on behalf of 
the Russo firm during the time in question, in which she stated as 
follows: 
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With regard to each bill I received from Tomatoes, Inc., 
I immediately called their office upon satisfying myself 
that there was no record of having received the merchan- 
dise, and informed them that the merchandise was not de- 
livered to us, nor ordered by us, and that these were not 
our bills, and that we are not paying for merchandise we 
didn’t order or receive. 


I spoke to a female at Tomatoes, Inc., who told me that 
the purchase was made by Guy Russo. I told her that Guy 
Russo works for Levy Specialties, Inc., and he probably 
bought it for Levy. She requested that I give the bill to 
Levy which I agreed to do. 


In reply to this affidavit complainant submitted an affidavit from 
Bernice Mahai, who stated that she was the bookkeeper for com- 
plainant during the period in question, and the person responsible 
for sending out the five-weekly billings in question in this proceed- 
ing. The affidavit further stated in relevant part as follows: 


I did not receive any calls from Russo about these bills 
in May or June 1982 when they were sent out. After a 
time, when the bills were not paid, I called Russo to ask 
about payment and was told that the bills would be paid. I 
was not told that the bills were erroneous or that they 
should have been sent to Levy Specialties, Inc. 


I was the only female in the office of Tomatoes, Inc., 
who would have received the telephone calls about out- 
standing bills. I never received any telephone calls of the 
type Rose Barilla describes in her affidavit. I did not know 
that Guy Russo made these purchases and did not tell her 
that. 


Respondent also submitted the affidavit of Frank Cicolello who at 
the time of the transactions in question was the head salesman for 
complainant, and the person who negotiated the sales in question. 
Mr. Cicolello stated in his affidavit that he had known Guy Russo 
for nine years, and that during that period Guy Russo had been the 
buyer for respondent, but had become the buyer for Levy Special- 
ties, Inc., shortly after that firm had opened, and was the buyer for 
Levy Specialties during the times in question in this proceeding. 
Mr. Cicolello affirmed that he was the person who made the sales 
of the subject produce to Guy Russo, and that he made them in 
person in complainant’s store. He further stated that at the time 
the sales were made “sold-cards” were made out by him or under 
his direction: 
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When Guy Russo walked into Tomatoes, Inc., and made 
the purchases set forth in “sold-cards” 2, 4, 6, 8, 10, 12, 18, 
I knew that these purchases were being made by him on 
behalf of LEVY SPECIALTIES, INC. However, because I 
knew him for so many years I made the “sold-cards” to 
either J. Russo, or S. Russo, but on most occasions just put 
down Russo. These “sold-cards” and pricing tickets were 
made out by me after Guy Russo left the premises and 
would have had no knowledge as to what name I wrote on 
the top of “sold-card” or pricing ticket. 


In spite of having given this sworn statement on March 9, 1983, for 
submission in this proceeding as an exhibit to respondent’s answer, 
on November 16, 1983, Frank Cicolello made the following state- 
ment under oath, in deposition testimony for submission as evi- 
dence in this proceeding: 


Q. And why did you put the name “Russo” on the line 
that says “Sold to” on these tickets, at least on the 
ones that you wrote? 


Well, whenever I did business with Guy Russo, that is 
what I would put on the sold-card. 


And what company did you believe you were selling 
to? 


I assumed I was selling to Russo. 
You mean Joseph and Stanley Russo? 


Yes. Well, that is the way I always wrote the ticket, 
“Russo.” So he walked in the store, there was nothing 
out of the ordinary that I did. I just sold the tomatoes 
and put “Russo” on the ticket. 


Who were you intending to have your company bill for 
these purchases, what company? 


To my knowledge? 
Yes. 
Russo. 


While we recognize that Mr. Cicolello’s subjective conclusions as to 
the company to which he was selling to are not determinative of 
the issue, there are other factors in this case which lead us to be- 
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lieve that respondent made itself liable for the produce which was 
in fact delivered to Levy Specialties. While there was an abun- 
dance of testimony submitted on behalf of both parties relative to 
the pertinent issues in this proceeding, and while such testimony is 
for the most part in direct conflict, we are led to believe by the cir- 
cumstances which took place subsequent to the sales that respond- 
ent agreed to pay for the produce in question. Separate bills were 
rendered for substantial amounts of money over a five week period 
to respondent. As complainant’s counsel points out in its brief: 


. . . Tomatoes, Inc. knew that Levy Specialties, Inc., was a 
bad credit risk and, in fact, had owed Tomatoes, Inc., 
$1,584 since February . . . Thus, if either Rose Barilla or 
Irma Julia Vega [an employee of Levy Specialties who also 
gave an affidavit in this proceeding] had called Tomatoes, 
Inc. to dispute Russo’s liability or confirm Levy’s liability 
immediately on receipt of the invoice sent on May 27, 
1982, it is obvious that Tomatoes, Inc. would have immedi- 
ately stopped selling produce to Guy Russo. Likewise, if 
either Rose Barilla or Irma Julia Vega had called immedi- 
ately on receipt of the invoices sent on June 2, June 10 or 
June 28, it is obvious that Tomatoes, Inc. would have im- 
mediately stopped selling produce to Guy Russo. 


However, the sales by Tomatoes, Inc., did not cease. 
They began on May 26 and continued through June 28. 
That fact alone refutes the claim of Stanley & Joseph 
Russo that immediate objection was made to the invoices 
the firm received from Tomatoes, Inc. . . . 


Again it is obvious that if Rose Barilla or Irma Julia 
Vega had called Tomatoes, Inc. to say that the invoices 
were wrong and should have been sent to Levy Specialties, 
Inc. rather than Stanley & Joseph Russo, Tomatoes, Inc. 
would have immediately looked up the sales tickets and 
questioned its salesman, Mr. Cicolello as to what was going 
on. The fact that Mr. Cicolello was never told that Stanley 
& Joseph Russo were objecting to the sales he made to 
them confirms that no objection was raised. 


In addition, it is difficult for us to believe that respondent would 
submit to repeated billings for substantial sums of money without 
making more than verbal objections to such billings had it not been 
respondent’s intent to thus extend its own credit to Levy Special- 
ties. 

Complainant also maintains that respondent continually af- 
firmed its willingness to pay the invoices which it had received for 
an extended period subsequent to the sales. Although respondent 
denies this contention, there is no documented evidence of objec- 
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tion to payment by respondent until November 30, 1982, when re- 
spondent’s attorney wrote to complainant denying any liability on 
respondent’s part. As complainant points out, respondent made no 
reply to the notice of the informal complaint sent by the Depart- 
ment on September 27, 1982, which made the following request of 
respondent: 


If you believe you have valid reason why payment is not 
due complainant please write us accordingly. 


We conclude from all the evidence herein that respondent agreed 
to pay complainant for the subject produce. Respondent’s failure to 
pay complainant the full purchase price of such produce, or 
$11,088, is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $11,088, with interest thereon at the 
rate of 13 percent per annum from July 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


Ac-West Growers, INc. v. NoRMAN’s CountTRY Market, INc. 
PACA Docket No. 2-6498. Decided December 4, 1984. 


FOB sale—Failure to pay adjusted price—Original contract applies—Failure to 
prove breach—Reparation awarded. 

Complainant shipper and respondent receiver agreed to adjust the contract price 
after plums had been received several days late. Respondent rejected the adjustment 
citing rapid further deterioration of the plums. In these circumstances, the terms of 
the original contract apply. Federal inspection occurred too long after arrival to 
prove a breach of warranty and by failing to submit the temperature recorder tape 
on the load, respondent failed to satisfy its burden to prove that transportation serv- 
ices and conditions were normal. Having failed to prove a breach by complainant, 
respondent is liable for the full amount of the original contract price. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
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timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $7,566.50 in con- 
nection with the sale to respondent of one truckload of mixed 
produce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. 

Since the amount claimed as damages in the formal complaint 
does not exceed $15,000.00 the shortened procedure set forth in the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure 
the verified pleadings of the parties, together with the Depart- 
ment’s report of investigation, are considered as evidence. In addi- 
tion the parties were given the opportunity to file evidence in the 
form of sworn statements. Complainant filed an opening statement, 
and respondent filed an answering statement. Complainant did not 
file a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ag-West Growers, Inc., is a corporation whose 
address is P.O. Box 8, Bakersfield, California. 

2. Respondent, Norman’s Country Market, Inc., is a corporation 
whose address is 515 N. W. 23rd Avenue, Gainesville, Florida. At 
the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about August 5, 1983, complainant sold to respondent 
one truckload of mixed produce consisting of: 480 lugs of grapes at 
$5. 50, plus $.70 additional charges, or $2,976.00; 513 cartons of can- 
taloupes at $3.65 plus $.80 additional charges, or $2,282.00; 360 car- 
tons of plums at $5.65, plus $.70 additional charges or $2,286.00; re- 
cording thermometer at $22.50. The produce was sold on a f.o.b. 
basis, and was shipped by complainant to respondent in Gaines- 
ville, Florida on August 5, 19838, by truck. 

4. The plums were federally inspected at shipping point on July 
29, 1988, and graded U.S. No. 1 standard pack. The inspection cer- 
tificate further stated: “. . . most show 85% or more red surface 
color. Defects average within tolerance.” 

5. The produce arrived at respondent’s place of business in 
Gainesville, Florida on the evening of August 9, 1988, and on the 
following morning respondent called complainant and complained 
of trouble in the plums. On August 11, 1983, both parties agreed to 
an adjustment in price on 300 cartons of the plums in the amount 
of $3.00 per carton and an adjustment in the amount of $.50 per 
carton on the remaining 60 cartons of plums. Subsequent to this 
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agreement respondent called complainant and stated that the ad- 
justment was not satisfactory because the plums were deteriorating 
very rapidly. Respondent then requested a federal inspection of the 
plums, and such inspection was made at 9:00 a.m. on Sunday, 
August 14, 1983. The inspection stated in relevant part as follows: 


Where Inspected: Applicant’s warehouse 


Products Inspected: PLUMS in lugs labeled “Three Bells Brand, 
Packed and Shipped by Youngstown Grape Distributors, 
Reedley, California, Produce of U.S.A.” stamped Red Rosa 
Plums, 28 lbs. net wt., Lot 03 and 4x5 Size. Applicant states 
360 lugs. 


Condition of Load: Stacked at above location on pallets in cold 
storage. 


Condition of Pack: Well filled. Pads beneath lids. 
Temperature of Product: Various lugs 36 to 39!F. 


Condition: Mostly firm to firm ripe, many ripe. Ground color 
mostly light red to red, many dark red color. In one half of 
samples 8 to 40%, remainder none, average 10% damage by 
brown discoloration affecting from Yio to % of surface with 
underlying flesh being discolored. From 12 to 34%, average 
21% decay in various stages, with some accompanied by a 
grayish white mold growth. 


6. The formal complaint was filed on November 7, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that a settlement agreement was entered into 
following arrival of the plums which called for a price allowance of 
$3.00 per carton for 300 cartons of the plums and 50¢ per carton 
for 60 cartons of the plums. It is also clear from the record that 
following this agreement respondent called complainant and reject- 
ed the settlement agreement due to the alleged rapid further dete- 
rioration of the plums. In its answer respondent alleges that all of 
the plums were dumped, and that an adjustment in price would 
not be sufficient to cover the loss. Respondent also seeks to deduct 
from the invoice, in addition to the full invoice price of the plums, 
$810.00 for freight. In its opening statement complainant ‘states 
that “as a consequence of respondent’s rejection of the settlement 
agreement terms, complainant states its invoice #476, no part of 
which has been paid, is due in full, plus accrued interest.” It is evi- 
dent that in rejecting the settlement agreement respondent seeks 


eee 
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to go back to the terms of the original contract and to claim a 
breach under those terms with consequent damages in the full 
amount of the invoice for the plums, plus freight expended on the 
plums. It is also evident that complainant has acceded to seeking 
recovery under the original terms of the contract. In an early case 
before this forum involving a situation quite similar to the one now 
before us it was decided that where a receiver failed to pay the ad- 
justed price on four carloads of carrots, the shipper could recover 
under the terms of the original contract. Kellerman v. Schoenburg, 
Price & Co., 2 Agric. Dec. 755 (1943). We shall follow this precedent 
here. 

The question which must now be addressed is whether respond- 
ent has succeeded in showing a breach of the contract by complain- 
ant. Although the federal inspection at destination shows a consid- 
erable amount of damage in the plums, such inspection is extreme- 
ly remote from the time of the receipt of the plums by respondent. 
The temperatures shown on such inspection do not necessarily re- 
flect the temperatures in the plums at the time of arrival, and 
more importantly respondent failed to submit the temperature re- 
corder tape as evidence in this proceeding although it was chal- 
lenged by complainant to do so, and admitted that the load con- 
tained a tape. Under the terms of the suitable shipping condition 
warranty applicable in f.o.b. sales, respondent had the burden of 
proving that transportation services and conditions were normal. 
Dave Walsh v. Rozak’s, 39 Agric. Dec. 28 (1980). In view of its fail- 
ure to submit the temperature tape respondent has failed to meet 
this burden. Monc’s Consolidated Produce, Inc. v. ATJ. Produce 
Corp., 43 Agric. Dec.____ (1984); and Louis Caric & Sons v. Ben 
Gatz Co., 38 Agric. Dec. 1486 (1979). We conclude that respondent 
has failed to show a breach of contract on the part of complainant 
relative to the plums, and is, therefore, liable to complainant for 
the full purchase price of the plums, and also of the remainder of 
the produce on the truck, for a total of $7,566.50. Respondent’s fail- 
ure to pay complainant such amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $7,566.60, with interest thereon at 
the rate of 13 percent per annum from September 1, 1983, until 
paid. 
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Copies of this order shall be served upon the parties. 


NorDEN Fruit Company. a/t/a CAL Fruit v. STRUBE CELERY & 
VEGETABLE COMPANY and/or Bruno Dispoto Company. PACA 
Docket No. 2-6552. Decided December 4, 1984. 


Contract terms disputed—Dismissed. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


LeRoy W. Gudgeon, Esq., Northfield, Illinois, for respondent #2. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 


of reparation in the amount of $2,902.50 in connection with the 
sale of a partial truckload of grapes in interstate commerce. 

Copies of the Report of Investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon the respondents, which filed answers thereto denying 
liability to complainant. Because the amount claimed as damages 
was less than $15,000, the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Complainant did not 
file an opening statement. Respondent, Strube Celery, filed an An- 
swering Statement, and complainant filed a Statement in Reply. 
Although all parties were given an opportunity to file briefs, none 
of them did so. 


FINDINGS OF FACT 


1. Complainant, Norden Fruit Company a/t/a Cal Fruit, is a cor- 
poration with an address at P.O. Box 21394 Market Station, Los 
Angeles, California. 

2. Respondent, Strube Celery & Vegetable Company is a corpora- 
tion with an address at 108 South Water Market, Chicago, Illinois. 
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At the time of the transaction in this proceeding respondent was 
licensed under the Act. 

3. Respondent Bruno Dispoto is an individual doing business as 
Bruno Dispoto Company with an address at P.O. Box 1148, Delano, 
California. At the time of the transaction involved in this proceed- 
ing respondent was licensed under the Act. 

4. On August 10, 1983, complainant consigned to Strube Celery 
720 packages of Thompson seedless grapes. Bruno Dispoto Compa- 
ny acted as the broker with respect to this transaction. The grapes 
were loaded upon a truck along with another partial truckload of 
grapes, and some nectarines. The goods were shipped to Chicago, 
Illinois where they were received and accepted by Strube Celery. 

5. Strube Celery handled the grapes for the account of complain- 
ant, and provided it with an account of sales which showed net pro- 
ceeds of $2,664, along with a check in that amount dated August 
31, 1983. 

6. On August 15, 1988, Bruno Dispoto Company sent a memoran- 
dum of sale to both Norden Fruit Company and Strube Celery. The 
memorandum showed that 720 cartons of Thompson grapes de- 
scribed as RANCH 1 were shipped on August 10, 1983. It showed 
no amount of money due on the transaction. It also showed that 
the grapes were to be sent f.o.b., Arvin, California, and that the 
shipper was to invoice for them. Complainant issued its invoice to 
Strube Celery on August 28, 1983. Complainant had previously 
done business with Strube Celery in which it sold that respondent 
produce, and it was its practice under those circumstances to send 
the invoice within two or three days after the contract was entered. 
The invoice sent by complainant showed that there was a price of 
$7.00 per carton plus 70 cents per carton for precooling, and $22.50 
for a Stires thermometer, for a total invoice price of $5,566.50. 
When respondent received the invoice it sent it back to complain- 
ant with the notation “Consigned as per Steve at Bruno Dispoto”’. 

7. A formal complaint was filed in this proceeding on March 5, 
1984, which was within nine months after the cause of action 
herein accrued. 


DISCUSSION 


This proceeding involves a dispute in which complainant alleges 
that it sold 720 packages of Thompson seedless grapes to the re- 
spondent, Strube Celery, at $7.00 per package plus 70 cents per 
package for precooling and $22.50 for a Stires recording thermome- 
ter, but that Strube Celery dealt with it as if it were a consignment 
in violation of the contractual agreement. Alternatively, complain- 
ant asserts that the broker, Bruno Dispoto Company, failed to 
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carry out its duties as a broker, as a result of which it is liable for 
the difference between the price paid by Strube Celery and the 
total contract price. Strube Celery, on the other hand, contends 
that it agreed to handle the grapes on consignment. This conten- 
tion is supported by the statements of the broker. 

As the moving party in this proceeding complainant has the 
burden of proving the contract terms and the damages it may have 
suffered. New York Trade Association, Inc. v. Sidney Sandler, 32 
Agric. Dec. 702 (1973). Based upon the record in this proceeding we 
have no alternative other than to conclude that it did not do so. 
The heavy weight of the evidence favors the contentions of Strube 
Celery that it agreed only to handle the grapes on consignment. 
The weight of the evidence also shows that while Bruno Dispoto 
Company issued a memorandum which was internally inconsistent, 
the better conclusion is that it shows that the transaction involved 
a consignment rather than a purchase and sale, and that Bruno 
Dispoto was properly carrying out the instructions of the complain- 
ant in this regard. 

Strube Celery contends that it has done business with complain- 
ant previously. This contention was not controverted by complain- 
ant. Strube Celery contends that in those transactions in which it 
dealt with complainant in which there was a contract for the pur- 
chase and sale of commodities that complainant quickly sent an in- 
voice reflecting the contract terms, usually within two or three 
days of the date of the transaction. The record evidence here shows 
that while the transaction was entered on August 8, 1983, and the 
grapes were shipped on August 10, 1983, complainant did not send 
its invoice until August 23, 1983. Complainant has not controverted 
respondent’s contention that in purchase and sale transactions it 
normally sent its invoice within a short period of time. Therefore, 
the lateness of the invoice indicates strongly that this transaction 
was different from the usual transaction between the two parties. 
In addition Strube Celery provided an affidavit by Janet Fleming 
who stated that she dealt with Bruno Dispoto Company with re- 
spect to the transaction, and that she prepared the check and the 
account of sales, both of which were transmitted to complainant on 
August 31, 1983. She further stated that she was the person who 
put the words “consigned as per Steve at Bruno Dispoto” on the 
invoice which was returned to complainant by Strube Celery. In 
addition, she stated that Bruno Dispoto Company advised her on 
August 8, 1983, that it could get Thompson seedless grapes on con- 
signment from complainant because complainant needed to get rid 
of them. She further pointed out that while the tangerines were re- 
ceived as a sale item, the other grapes on the trucks were also re- 
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ceived on consignment. Complainant dealt with Bruno Dispoto 
company through Harold Stein and/or Rick Hearst. Neither of 
‘these individuals submitted affidavits with respect to this transac- 
tion. In addition, Steven L. Thurman of Bruno Dispoto Company 
wrote a letter to the Department of Agriculture on November 8, 
1988, in which he said that he had dealt with both parties in this 
transaction, and that the grapes were to be consigned. Therefore, 
the heavy weight of the evidence shows that insofar as Strube 
Celery was concerned the grapes were consigned. Complainant has 
failed to prove otherwise in this regard. 

The further question which remains to be resolved is whether 
the broker failed to carry out its instructions from complainant, as 
a result of which it must be held liable to complainant. 7 CFR 
§ 46.28(a) states in pertinent part as follows: 


The function of a broker is to negotiate, for or on behalf of 
others, valid and binding contracts. A broker who fails to 
perform any specification or duty, express of implied, in 
connection with any transaction is in violation of the act 
and is subject to the penalties specified in the Act and may 
be held liable for damages which accrue as a result there- 
of. It shall be the duty of the broker to fully inform the 
parties concerning all of the terms and conditions of the 
proposed contract. After all parties agree on the terms and 
the contract is effected, the broker shall prepare in writing 
and deliver promptly to all parties a properly executed 
confirmation or memorandum of sale setting forth truly 
and correctly all of the essential details of the agreement 
between the parties, including any express agreement as 
to the time when payment is due. ... A broker who 
issues a confirmation or memorandum of sale containing 
false or misleading statements shall be deemed to have 
committed a violation of section 2 of the Act. If the bro- 
ker’s records do not support his contentions that a binding 
contract was made with proper notice to the parties, the 
broker may be held liable for any loss or damage resulting 
from such negligence, or for other penalties provided by 
reat act for failure to perform his express of implied 
uties. ... 


It is clear from a review of the broker’s memorandum of sale which 
was provided by Bruno Dispoto Company in the transaction with 
which we are concerned here that the memorandum is not accu- 
rate. On the one hand it provides no price for the grapes. On the 
other hand it states that the contract was f.o.b., and that complain- 
ant would bill Strube Celery. These two statements are inconsist- 
ent. However, in order for us to hold that Bruno Dispoto Company 
is liable to complainant for the difference between the price paid 
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by Strube Celery and the so-called contract price claimed by 
Norden Fruit we must find that complainant was damaged by the 
inconsistent statements. This means that we must find that com- 
plainant understood that it was selling the goods to Strube Celery 
rather than consigning them since 7 CFR § 46.28(a) states that loss 
or damage must result from the negligent act. Based upon our 
review of all of the evidence we cannot reach this conclusion. The 
complainant sent an invoice 13 days after the goods were shipped, 
which invoice was not sent until after it should have received the 
broker’s memorandum of sale dated August 15, 1983, leads us to be- 
lieve that complainant initially thought it was involved in a con- 
signment transaction, but that when it received the broker’s memo- 
randum it became less certain that such was the case, and decided 
to issue an invoice reflecting a purchase and sale arrangement. 
This is particularly true since Steven Thurman of Bruno Dispoto 
Company categorically stated in his letter to the Department of 
Agriculture that the contract involved a consignment. We are fi- 
nally drawn to this conclusion because the individuals who dealt 
with the Bruno Dispoto Company on behalf of the complainant did 
not provide affidavits asserting their understanding of what the 
contractual arrangement was. Under these circumstances we can 


only draw the conclusion that complainant has failed to carry its 
burden of proof that it understood that it was involved in a pur- 
chase and sale transaction. 

In view of the above the complaint must be dismissed as to both 
respondents. 


ORDER 


The complaint in this proceedng is dismissed. 
Copies of this order shall be served upon the parties. 


CHARLES H. CLarK, d/b/a ALFRED BroBAcK & COMPANY v. ROLAND 
MARKETING, INc. PACA Docket No. 2-6420. Decided December 
14, 1984. 


Contract terms—Disputed—Acceptance—Reparation awarded. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks $1,895.00 in 
connection with two transactions in interstate commerce involving 
potatoes, a perishable agricultural commodity. 

Copies of the Department’s report of investigation were served 
on both parties. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any fur- 
ther liabiity to complainant. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Under this procedure, the 
verified pleadings of the parties are considered a part of the evi- 
dence of the case, as is the Department’s report of investigation. In 
addition, the parties were given the opportunity to submit further 
evidence by way of verified statements. Complainant filed an open- 


ing statement and respondent an answering statement, and com- 
plainant also filed a statement in reply. Moreover, respondent filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Charles H. Clark, is an individual doing business 
as Alfred Broback & Company, whose address is 5405 Glenwood 
Avenue, Minneapolis, Minnesota 55422. 

2. Respondent, is a corporation whose address is 13331 Water 
Street N.E., Rm 1-A, Minneapolis, Minnesota 55413. At all materi- 
al times, respondent was licensed under the Act. 

3. On June 28, 1988, in the course of interstate commerce, re- 
spondent purchased a carload (SFRC 56108) of U.S. No. 1-A red 
California potatoes from complainant. The potatoes had been 
shipped from Arvin, California, on June 17, 1983. The car con- 
tained 1,000 100 pound bags; the terms of sale was delivered and 
the price was $9.00 per hundredweight, or $9,000. The 1,000 sacks 
had been inspected at the shipping point, on June 17, 1983, at the 
request of the original shipper, Don H. Skone Company, Bakers- 
field, California. On the inspection certificate issued thereafter (B- 
186224), it was stated that the sacks of potatoes were marked 
either “Gold Pennant” or “Gold Crest”, and that the potatoes 
graded U.S. No. 1. Respondent took delivery of the 1,000 sacks of 
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potatoes late in the day on June 30, 1983. On that same date, it 
requested a federal inspection which was conducted at respondent’s 
warehouse at 8:30 a.m. on July 1, 1983. The inspection certificate 
issued thereafter (F-011224) indicates that the potatoes which were 
identified as having been unloaded from SFRC 56108, were unload- 
ed and stacked on pallets in respondent’s warehouse and cooler, 
and that only 700 sacks were available for the inspector to see. 
While the inspection certificate does not reflect the whereabouts of 
the remaining 300 bags, it appears that they remained loaded on 
pallets in the railcar. The inspection certificate further indicates 
that the temperature of the potatoes ranged from 49°F. to 64°F., 
and that the condition of the potatoes was as follows: 


Each Lot: Generally firm. 


Gold Crest Lot: From 6 to 12% per sample, average 10% damage 
by Internal Black Spot. In 40% of samples no Soft rot, in 
[sic] 60% from 3 to 4%, average 2% Slimy Soft Rot in vari- 
ous stages. 


Gold Pennant Lot: From 7 to 13% per sample, 10% damage by 
Internal Black Spot. Average less than % of 1% soft rot. 


4. Subsequent to the above-noted inspection, respondent’s agent, 
Dennis Hogan, contacted complainant and reported the result of 
the inspection to him. The parties thereafter agreed that respond- 
ent would “rerun” the load and would receive “protection” from 
complainant against its losses for “shrinkage and labor.” Respond- 
ent, on July 1, 1983, confirmed this agreement in writing by send- 
ing a “CLAIM NOTIFICATION” to complainant. On or about July 
22, 1983, respondent accounted to complainant for the load, claim- 
ing losses of $35.00 (federal inspection), $750.00 (labor), and $910.00 
(90 cwt. shrink @ $9.00 per cwt.), and paying complainant $7,405.00 
for the load. 

5. On July 1, 1983, in the course of interstate commerce, com- 
plainant sold to respondent by oral contract, 700 100 lb. bags of 
U.S. No. 1-A red California potatoes at a price of $9.00 per cwt. 
f.o.b. track Minneapolis ($6,300.00). Respondent received and ac- 
cepted the 700 bags. Subsequent thereto, complainant sent respond- 
ent two invoices with respect to this shipment. On invoice no. 4225, 
complainant billed respondent for 400 bags of potatoes at $9.00 per 
bag, and 229 bags at $10.00 per bag; on invoice no. 4231, respondent 
was billed for 71 bags at $10.00 per bag. Upon receipt thereof, re- 
spondent protested to complainant as to the erroneous billing in a 
telephone call, and subsequent thereto in a letter dated July 22, 
1983. 
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6. Respondent has paid complainant $13,705.00 with regard to 
the two subject shipments. 

7. The formal complaint was filed on September 20, 1983, which 
was within nine months after the causes of action herein accrued. 


CONCLUSION 


This case involves two separate transactions. The issues as to 
each transaction are factual in nature. As to the July 1, 1983, 
transaction, the sole issue is whether the price as to the whole lot 
was $9.00 per bag, or whether part of the load was to be priced at 
$9.00 and the other part at $10.00. Complainant’s allegation that 
some of the potatoes were to be priced higher than the rest is not 
supported by any substantive evidence. Respondent’s allegation 
that it agreed to only one price is supported by its written protest 
to complainant after it received the latter’s billing. Moreover, com- 
plainant’s allegation is illogical: a buyer would not agree to pay dif- 
ferent prices for different parts of one lot of potatoes all of which 
are the same size and the same grade. We thus hold that the par- 
ties agreed to a price of $9.00 f.o.b. track, Minneapolis. 

The first issue, as to the June 28, 1983, shipment is whether re- 
spondent received and accepted it. As respondent does not deny 
that it accepted the potatoes, and it unloaded 700 of the 1000 sacks, 
we hold that it did accept them. However, respondent claims that 
subsequent thereto, it had the potatoes federally inspected! and 
that, due to the condition of the potatoes complainant agreed that 
respondent would rerun the’ lot, and would be protected by com- 
plainant against its losses for shrinkage and labor. Respondent’s al- 
legation is supported by several sworn statements, as well as by its 
July 1, 1983, “Claim Notification” which we find was sent to com- 
plainant. Consequently, we further hold that the parties agreed to 
amend their contract as claimed by respondent. Under the amend- 
ed contract, respondent was to rerun the potatoes, and complainant 
was to protect it against losses for shrinkage and labor. Respond- 


1 Complainant, in an incredible allegation, alleges that respondent sought to con- 
ceal the fact that it had requested a federal inspection of this load. Mr. Broback 
points to the erroneous listing of “Laird Brothers” as the shipper on the inspection 
certificate as proof thereof. He states that respondent did this to prevent the inspec- 
tion service from notifying him of the request. However, we fail to see how, even if 
the inspection service had a policy of notifying shippers prior to inspecting such 
lots, a fact which respondent denies, complainant would have been aided thereby 
since the correct shipper’s name was Don H. Skone Company and not Alfred Bro- 
back & Company. Therefore, even if respondent had know, and informed the Inspec- 
tion Service of the correct shipper’s name, the service would not have contacted 
complainant. 
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ent’s losses were 90 cwt. (shrinkage) @ $9.00 per cwt., or $810.00, 
and $750.00 for labor. 


Complainant also questions the origin of the potatoes 
which were inspected. However, the markings on the 
sacks, as reflected on the destination point inspection cer- 
tificate, are consistent with those reported on the shipping 
point inspection certificate. Complainant’s allegation is 
thus without merit. 

The agreed contract prices for the two lots of potatoes was 
$15,300. Respondent has paid complainant $13,705.00 and had 
losses of $1,560.00 for shrinkage and labor on the June 28, 1983, 
shipment. Under the terms of the parties’ agreement, respondent is 
not entitled to claim the cost of federal inspection as an expense. 
Respondent is therefore obligated to complainant in the amount of 
$35.00 ($15,300.00 less $13,705.00 and less $1,560). Respondent’s fail- 
ure to pay complainant this amount is a violation of section 2 of 
the Act for which reparation plus interest should be awarded. 


ORDER 


Within 30 days of the date of this order, respondent shall pay 
complainant $35.00, as reparation, with interest thereon at the rate 
of 13% per annum from August 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


SALINAS LETTUCE FARMERS COOPERATIVE v. M. LEVIN & Co., INC. 
PACA Docket No. 2-6509. Decided December 14, 1984. 


FOB shipment—Violation of warranty—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
William J. Fair, Springfield, Pennsylvania, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $3,107.50 against respondent in con- 
nection with the sale to respondent in interstate commerce of one 
van load of lettuce. 





SALINAS LETTUCE FARMERS v. M. LEVIN & CO. 
Volume 43 Number 6 


A copy of the report of investigation was served upon the parties. 
_A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and therefore, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to this procedure the verified pleadings of the parties are 
considered a part of the evidence, as is the Department’s report of 
investigation. The parties were given an opportunity to submit fur- 
ther evidence in the form of sworn statements, and to file briefs. 
Complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Salinas Lettuce Farmers Cooperative, is a corpo- 
ration whose address is P.O. Box 2176, Salinas, California. 

2. Respondent, M. Levin & Co. Inc., is a corporation whose ad- 
dress is Pattison Avenue & Galloway Streets, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein respondent 


was licensed under the Act. 

3. On or about August 22, 1983, complainant sold to respondent 
900 cartons of lettuce, size 2’s, at $4.00 per carton, plus 65¢ per 
carton cooling, and $22.50 for a Ryan temperature recorder, for a 
total invoice price of $4,207.50 f.o.b. The contract was negotiated 
through a broker, the Richard Kaiser Co., Inc., of Salinas, Califor- 
nia. 

4. On August 22, 1983, at 5:00 p.m., complainant shipped the van 
load of lettuce from Salinas, California to respondent in Philadel- 
phia, Pennsylvania. The bill of lading specified that the tempera- 
ture range desired was to be 34° to 36°F. 

5. A Ryan temperature recorder was included on the van, and 
the tape from the recorder showed that the temperature dropped 
almost immediately after loading from the 70° range to approxi- 
mately 36° where the trace on the tape remained steady until 
about the 20th hour of the 5th day. At this point there there was a 
slight rise to 39° or 40°, and then a gradual return to approximate- 
ly the 37° range at about the 10th hour of the 6th day. At that 
point the trace rose sharply and disappeared indicating that the 
van was opened at destination at approximately that time. 

6. On August 29, 1988, at 7:05 a.m., the lettuce was federally in- 
spected with the following results in relevant part: 

WHERE INSPECTED: Applicant’s Warehouse. 
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Products Inspected: Iceberg type LETTUCE in cartons printed 
“Down Town Brand Lettuce, 2 dozen Heads, Salinas Lettuce 
Farmer’s Cooperative, Salinas, Calif.” Applicant’s count, 850 
cartons. 


Condition of Load: Stacked at above location. 

Condition of Pack: Tight. 

Temperature of Product: Various locations, 48°F. to 57°F. 
Size: Fairly uniform. 


Quality: Clean, fairly well trimmed and head leaves green color. 
Average 86% hard or firm, 14% fairly firm. Grade defects 
average 1% mechanical damage. 


Condition: Heads or portions of heads not affected by condition 
defects are fresh and crisp. Wrapper Leaves: Average 4% 
decay. Head Leaves: Damage by Tipburn (internal) from 1 to 
7 heads per carton, average 14%, including 5% serious 
damage. Decay from 1 to 5 heads per carton, average 11% 
Bacterial Soft Rot in various stages affecting 1 to 3 outer 
leaves and/or butts. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 
only account of condition. 


Remarks: Applicant states stock unloaded from trailer CRAZ 
503875. 
7. Respondent has made payment to complainant in the sum of 
$1,100.00. 
8. The formal complaint was filed on January 6, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the full purchase price of the van 
load of lettuce accepted by respondent. Respondent’s defense con- 
sists basically of the contention that the lettuce was not in suitable 
shipping condition, in violation of the warranty applicable in f.o.b. 
sales. See 7 CFR 45.43(i) & (j). Neither party argues about the 
length of time during which this van was in shipment by rail, and 
it is apparent that such time was normal. Also, it is evident that 
the temperatures shown by the temperature tape were within the 
normal range throughout the transit period. Complainant, howev- 
er, contends that the pulp temperatures shown by the federal in- 
spection of the lettuce in respondent’s warehouse, shortly after ar- 
rival, are indicative of abnormal transportation. While the temper- 
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ature of respondent’s warehouse is nowhere disclosed in the record, 
the federal inspection was made at 7:00 a.m. on August 29, and 
considering the elapsed time shown by the temperature tape it is 
evident that the lettuce was unloaded into respondent’s warehouse 
only a few hours earlier on the morning of the 29th. Considering 
the good temperatures shown by the tape there are only two likely 
explanations for the high temperatures shown by the federal in- 
spection. First, it is probable that such temperatures are accounted 
for, at least in part, by the presence of an abnormal amount of 
decay in the load of lettuce as disclosed by the federal inspection. 
In addition, there is also evidence in the record that the lettuce 
was loaded into the van with abnormally high temperatures. This 
evidence consists of a bill of lading signed by the truck driver and 
by the shipper’s representative showing pulp temperatures of 48’, 
48°, and 50°F. Complainant contends strongly that these tempera- 
tures should be disregarded. Complainant submitted an affidavit by 
Larry Bianchi, the person who signed the bill of lading in question. 
Mr. Bianchi, made the following statement: 


I have been requested to review a document called “Ship- 
ping Order-Carrier’s Copy,” which I understand is marked 
as Report of Investigation exhibit number 4-D. In review- 
ing this document my name “Larry” appears under “Ship- 
per’s Load and Count” and my initials also appear ac- 
knowledging the placement of load gates. Again, this 
would be normal in the loading of a van, which would spe- 
cifically mean I am acknowledging the 900 cartons that 
were placed on the van. However, what is not ordinary is 
the circled portion under “Pulp Temperatures” indicating 
48, 48, and 50. In reviewing this circled portion I cannot 
recall acknowledging or being a participant to admitting 
such apparent temperatures. Rather, it would be normal 
that I would initial and sign only for load and count and 
for the gate at the end of the trailer. It is a normal policy 
of Shipper’s Cooler that if they are made aware or discover 
temperatures of lettuce exceeding the high 30’s, they 
would immediately unload the van and/or truck and re- 
possess the lettuce to bring the pulp temperatures in com- 
pliance with the expected temperatures. At no time would 
I or anyone at Shipper’s Cooler be an intentional partici- 
pant in allowing or, for that fact, initialing pulp tempera- 
tures that were ranging from 48 to 50 degress F. I could 
only imagine that the entering of such temperatures could 
have taken place only after the van had departed the Sali- 
nas cooler and were not pulped in my presence nor, to the 
best of my knowledge, in the presence of any employee at 
Shipper’s Cooler. . 
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Since Mr. Bianchi acknowledges signing the document in question 
he certainly should have received a copy of such document. Indeed, 
nowhere does complainant contend it did not receive a copy of such 
document at the time of the signing thereof. The simple way, there- 
fore, for complainant to prove its contention would be for it to 
submit its own copy of the document with the pulp temperature 
spaces blank. 

Resondent submitted the sworn affidavit of the truck driver who 
signed the bill of lading, and such statement affirms that the pulp 
temperatures were taken by the truck driver at the time of the 
loading of the truck, and that he personally inserted such tempea- 
tures in the blank spaces on the bill of lading prior to such bill of 
lading being signed by Mr. Bianchi. We conclude that respondent 
has adequately shown that the lettuce was not properly precooled 
when it was loaded on the truck. Consequently we conclude that 
complainant breached the contract herein. 

As stated earlier, respondent accepted the van load of lettuce. 
Accordingly, respondent is liable to complainant for the full pur- 
chase price of the lettuce less damages resulting from complain- 
ant’s breach. The burden is upon respondent to prove its damages: 
Hatcher et al. v. Boston Tomato, 24 Agric. Dec. 989 (1965). Respond- 
ent claims to have resold the lettuce on a consignment basis, but 
respondent has not at any point in this proceeding submitted a 
copy of an accounting of the resale. In its brief, respondent’s attor- 
ney admitted that no accounting was ever rendered to complainant 
by respondent. In cases such as this where a respondent fails to 
render an accounting of the resale of produce we have frequently 
refused to award damages. See Genbroker Corp. v. Super Food Serv- 
ices, 38 Agric. Dec. 83 (1979). This is because a prompt and proper 
resale is the only way to accurately establish the value of damaged 
goods. Anthony Brokerage, Inc. v. The Auster Company, Inc., 38 
Agric. Dec. 1643 (1979). In this case respondent made no effort to 
render an accounting to complainant, and we therefore, conclude 
that respondent has failed to prove damages resulting from com- 
plainant’s breach. Since respondent accepted the goods, and has 
not proved damages resulting from the breach, respondent is liable 
to complainant for the full purchase price of the lettuce less the 
$1,100.00 already paid, or a net amount of $3,107.50. Respondent’s 
failure to pay complainant this amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant 
with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,107.50, with interest thereon at 
the rate of 13 percent per annum from September 1, 1983, until 
paid. 

Copies of this order shall be served upon the parties. 


BG ENTERPRISES, INC. a/t/a BG SALEs v. Stn-Son Propuce Co., INc. 
PACA Docket No. 2-6563. Decided December 14, 1984. 


FOB sale—Adjustment in price—Complaint dismissed—Broker’s memoranda— 
Filing date—Reparation awarded in counterclaim. 

The complaint was grounded in two transactions. As to one, respondent claims in a 
properly sworn affidavit that the parties’ agreed-to price reduction after cucumbers 
arrival because they were off condition. Complainant’s evidence on this point was 
not in proper form and is not accorded decisive weight. As to the second transaction, 
the evidence shows respondent was not the buyer. Complaint dismissed. Respondent 
is awarded reparation on its counterclaim for brokerage based on complainant’s ad- 
missions and course of conduct regarding broker’s memoranda. It appears respond- 
ent’s filings were timely received even though not timely stamped by the Hearing 
Clerk. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. ' 
Kimberly A. Arana, Nogales, Arizona, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
tinely complaint was filed in which complainant sought an award 
of reparation in the amount of $4,278.85 in connection with the sale 
of two partial truckloads of perishable agricultural commodities in 
interstate commerce. Respondent filed a counterclaim in which it 
sought $1,770.10 with respect to brokerage resulting from 21 transac- 
tions which occurred in interstate commerce. 

Copies of the Report of Investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant, and which in addition, filed a counterclaim. 
Complainant filed an answer to the counterclaim. Because the 
amount claimed as damages was less than $15,000.00, as was the 
amount of the counterclaim, the shortened method of procedure 
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provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure, the verified pleadings of the par- 
ties are part of the evidence in the case, as is the Department’s 
Report of Investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of verified statements. Com- 
plainant filed an opening statement and a statement in reply. Re- 
spondent filed an answering statement. Both parties were given an 
opportunity to file briefs, and respondent did so. 


FINDINGS OF FACT 


1. Complainant, BG Enterprises, Inc., is a corporation also trad- 
ing as BG Sales, with an address at P.O. Box 1806, Nogales, Arizo- 
na. At the time of the transaction involved in this proceeding com- 
plainant was licensed under the Act. 

2. Respondent, Sin-Son Produce Co., Inc., is a corporation with an 
address at P.O. Box 1566, Nogales, Arizona. At the time of the 
transaction involved in this proceeding respondent was licensed 
under the Act. 

3. Complainant and respondent are businesses involved in the 
perishable agricultural commodities industry. They have engaged 
in a course of conduct in which they have dealt with each other 
over a period of time. Respondent has acted both as a buyer of 
produce from complainant, and as a broker acting as an interme- 
diary between complainant and other buyers of produce. 

4. Between April 7, 1983 and May 18, 1983, respondent acted as 
broker for complainant with respect to twenty-one transactions in- 
volving perishable agricultural commodities sold by complainant to 
other parties in interstate commerce. The transactions were as fol- 
lows: 


Date of 


Date of Shipment ae po omar da 


Memo 


4/9/83 4/20/83 $ 27.00 
4/14/83 4/20/83 32.40 
4/9/83 4/20/83 382.50 
4/7/83 4/20/83 24.75 
4/9/83 4/20/83 153.00 
4/12/83 4/20/83 32.40 
4/10/83 4/20/83 91.80 
4/7/83 4/22/83 1.00 
4/7/83 4/22/83 228.00 
4/7/83 4/22/83 237.60 
4/13/83 4/22/83 38.70 
4/21/83 4/22/83 44.50 
4/21/83 4/22/83 72.00 
4/23/83 4/26/83 59.40 
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Date of 
. Bro- Amount of 
Date of Shipment nate Brokerage 
Memo 


4/20/83 5/5/83 8.10 
4/28/83 5/5/83 21.00 
4/27/83 5/6/83 46.80 
4/26/83 5/6/83 27.00 
4/19/83 5/6/83 195.00 
5/18/83 5/26/83 22.25 


Total $1,745.20 


5. On March 25, 1983, complainant sold to respondent 216 car- 
tons of small cucumbers at $19.85 a carton, or $4,287.60, plus palle- 
tizing and precooling at $.50 per carton, or $108.00, for a total con- 
tract price of $4,395.60, f.o.b. The cucumbers were shipped to re- 
spondent on or about March 25, 1983, where they were received 
and accepted. Upon visual inspection of the cucumbers respondent 
determined that they were of poor quality. It contacted complain- 
ant with respect to their condition, and negotiated a reduction in 
price to $11.85 per carton. Respondent paid complainant $897.50 
with respect to this transaction, having deducted an additional 
$1,770.10 for brokerage which it claimed complainant owed it with 
respect to the 21 transactions set forth in Finding of Fact 4, above. 

6. On April 27, 1983, complainant sold to R. A. Canales of Dallas, 
Texas, 111 cartons of Jalapeno peppers at $19.00 a carton, plus pal- 
letizing and precooling at $.50 per carton, for a total contract price 
of $2,164.50, f.o.b. Respondent permitted complainant to use its 
warehouse to repack the peppers for shipment to R. A. Canales. Re- 
spondent did not otherwise involve itself in this transaction. 

7. An informal complaint was filed on May 18, 1983, which was 
within nine months of the time the cause of action herein accrued. 
The formal complaint was filed in this proceeding on February 8, 
1984. An informal complaint which gave rise to the counterclaim 
was filed on June 10, 1983, which was within nine months of the 
time of action herein accrued. The counterclaim was filed on April 
26, 1984. 


DISCUSSION 


This proceeding involves twenty-three transactions. Complainant 
avers that with respect to two of the transactions it sold vegetables 
to respondent, and that respondent did not pay it, in one instance 
the full contract price, and in the other instance any money at all. 
Complainant further avers that it offset from the total amount it 
was owed by respondent $1,383.75 as a credit from respondent for 
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brokerage in 18 transactions in which respondent acted as the 
broker. It claims that it is still due $4,278.85 out of $6,560.10 for the 
two lots of vegetables it claims it sold to respondent. Respondent, 
on the other hand, claims that it is due $1,770.10 for brokerage 
with respect to 21 lots of perishable agricultural commodities in 
which it acted as the broker. However, its evidence in this regard 
shows that the amount actually due is $1,745.20 with respect to 
those 21 transactions. 

With respect to the 21 transactions in which respondent counter- 
claimed as a broker, claiming brokerage, we find that respondent is 
due $1,745.20. Complainant admitted in its complaint that it owed 
brokerage for 18 of those transactions. With respect to the other 
three transactions’it claimed that respondent did not provide bro- 
ker’s memoranda of sale until August, 1983, thereby depriving 
itself of its entitlement to brokerage. Even were complainant right 
as regards the date it received those invoices, such late receipt 
would not deprive respondent of its entitlement to brokerage prop- 
erly earned. There may be a violation of the Perishable Agricultur- 
al Commodities Act, and the regulations issued pursuant thereto, 
because respondent did not provide its memoranda of sale in a 
timely manner, but such violation, in and of itself, would not de- 
prive it of the right to receive brokerage because such tardiness did 
not have an adverse impact on complainant. In any event, based 
upon our review of all the evidence, we think it is more likely that 
respondent did timely submit its memoranda of sale, which it 
called invoices. The reason for this is that they were part of the 
series of 21 memoranda, and the other 18 apparently were received 
by complainant in a timely fashion. It is not likely that respondent 
would have failed to have provided the other three in the same 
normal business manner. 

Complainant also claimed that some brokerage need not be paid 
because allowances were given to reduce the original purchase 
price. Such claim is without merit since the brokerage contracts 
were all based on the number of packages shipped rather than the 
price fetched. 

With respect to the sale of small cucumbers to respondent, our 
review of all the evidence leads us to the conclusion that the par- 
ties did agree to a reduction in the price. Having accepted and re- 
ceived the cucumbers’ respondent has the burden of proof to show 
that there was a modification of the original contract terms. Ameri- 
can Banana Co., Inc. v. Marvin Gray, 41 Agric. Dec. 539 (1982). It 
attempted to do so’ by providng an affidavit by Jose Gomez, an em- 
ployee. He stated in that affidavit that he bought the cucumbers at 
$19.85 per carton, and that when they were received he found that 





BG ENTERPRISES, INC. v. SIN-SSON PRODUCE CO. 
Volume 43 Number 6 


they were decayed. He stated that he asked Miguel T. Salazar, 
Sales Manager of complainant for a reduction in price, and that 
Mr. Salazar agreed to an $8.00 adjustment to $11.85 per carton. 
Since this affidavit was properly sworn in accordance with 7 CFR 
§ 47.20(h) it must be given great weight. Complainant, on the other 
hand, provided a letter signed by Mr. Salazar during the informal 
investigative stage, which it incorporated by reference into its 
reply to respondent’s counterclaim. While the letter was notarized, 
it was not in proper form insofar as verification of knowledge and 
belief as to the contents thereof are concerned. Therefore, it is 
given lesser weight. While it is true that the invoice involved in 
this transaction said “No claims allowed after 2 hours from deliv- 
ery, and only if objection is made immediately upon receipt of in- 
voice’, the record is unclear as to when Mr. Gomez asked Mr. Sala- 
zar for the adjustment in price. It appears that he made this re- 
quest around the time of the receipt of the goods, but that the ad- 
justment was not made until about a week later, on or about April 
4, 1983. On balance, it would appear to us that objection was made 
in a prompt fashion so as to overcome any impediment in this 
regard as provided by the terms of the sale. 

With respect to the transaction which occurred on April 27, 1983, 
involving 111 cartons of Jalapeno peppers at $19.00 per carton, plus 
$.50 per carton for palletizing and precooling, for a total claimed 
contract price of $2,164.50, we must also find for the respondent. 
While there is an invoice from complainant to respondent which 
shows that complainant claims to have sold the peppers to respond- 
ent, such invoice is not dispositive of the issue. Casey Woodwyk, 
Inc. v. Albanese Farms, 31 Agric. Dec. 311 9(1972). Rather it is only 
evidentiary as to the fact that there was a transaction in, which 
both parties were involved. This invoice is offset by an affidavit by 
Ms. Yolanda Cluff, the bookkeeper for respondent, as well as a 
statement made by Mr. Gomez in his affidavit. Mr. Gomez states 
that the peppers were shipped from complainant to respondent’s 
warehouse, but only for the purpose of repacking because they 
were in poor condition, and complainant had no other place to 
repack the goods. Ms. Cluff stated in her affidavit that respondent 
did not pay anyone for repacking the goods. Neither did it charge 
brokerage with respect to them. Complainant did not controvert 
these statements. Therefore, based upon our review of the evidence, 
we find that the weight of the evidence favors the claim of respond- 
ent that the peppers were sold to R. A. Canales in Dallas, Texas, 
and that respondent merely permitted complainant to have them 
repacked at its premises. 
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Complainant also claimed that respondent filed an affidavit 
which contained a date which is later than its filing with the De- 
partment of Agriculture. We view this as a mere oversight on the 
part of the respondent as regards placing the date on the docu- 
ment, and do not believe it is fatal to its validity. To find otherwise 
would be to go back 200 years in terms of pleading practice in the 
United States. Armand Company v. FTC, 84 F.2d 973, 975 (2d Cir., 
1936), cert. denied, 299 U.S. 597 (1936). As regards complainant’s 
claim that the Answering Statement of respondent was filed late, 
our review of the official file shows that on July 25, 1984, the De- 
partment of Agriculture granted respondent an extension of time 
in which to file its answering statement until August 31, 1984. It is 
normal to grant such extensions of time without notifying the 
other party. The answering statement was received by the Hearing 
Clerk at 11:30 a.m. on September 4, 1984. We find that this filing is 
timely because August 31, 1984, was a Friday. Therefore, the docu- 
ment could not be filed on September 1, 2, or 3, 1984, because Sep- 
tember 3 was a holiday, and the other two days were part of the 
weekend. For a document to be stamped as received in the Hearing 
Clerk’s office at 11:30 a.m. on September 4, 1984, it is almost inevi- 
table that it reached the mail room of the Department of Agricul- 
ture on the preceding business day, which would be August 31, 
1984. However, we are constrained to observe that this is a very 
close determination as to the propriety of the receipt of the An- 
swering Statement and related affidavits. All parties which deal 
with reparation proceedings under the Perishable Agricultural 
Commodities Act must be very careful to seek to assure that their 
pleadings are received by the Hearing Clerk so that they may re- 
ceive a proper stamp by their due date. 

In view of the above the complaint should be dismissed. With re- 
spect to the counterclaim we find that complainant has failed to 
pay respondent $1,745.20, which is a violation of section 2 of the 
Act for which reparation should be awarded with interest. 


ORDER 


The complaint in this proceeding is dismissed. 

Within 30 days from the date of this order complainant shall pay 
to respondent, as reparation, $1,745.20, with interest thereon at the 
rate of 138% per annum from June 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 
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Gotp Coast PackinG Inc. v. SCHNELL & Company, INc. and/or 
Lioyp Myers Co., Inc. PACA Docket No. 2-6414. Decided De- 
cember 17,1984. 


Failure to pay purchase price—Price disputed—Reparation awarded. 


George S. Whitten,Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for complainant. 
Irving Coopersmith, New York, New York, for respondent Schnell. 
Respondent Myers, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely ~:»nplaint was filed in which complainant seeks an award of 
repare.uion in the amount of $10,926.00 against respondents, jointly 
and severally, in connection with the sale of five loads of broccoli 
in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon both respondents. Respondent H. Schnell & Company, 
Inc. filed a timely answer to the complaint denying any liability 
thereunder. Respondent Lloyd Myers Co., Inc. defaulted in the 
filing of an answer, but later requested that the proceeding be re- 
opened after default, and.such request was granted. Respondent 
Lloyd Myers Co., Inc. subsequently filed an answer to the com- 
plaint denying any liability to complainant. 

The amount claimed herein does not exceed $15,000.00, and 
therefore the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant 
to this procedure the verified pleadings of the parties are consid- 
ered a part of the evidence in the case as is the Department’s 
report of investigation. The parties were given the opportunity to 
file additional evidence in the form of verified statements. Com- 
plainant filed an opening statement, respondent H. Schnell & Com- 
pany, Inc., filed an answering statement, and complainant filed a 
statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


Complainant, Gold Coast Packing, Inc., is a corporation whose 
address is P.O. Box 1023, Santa Maria, California. 

2. Respondent, H. Schnell & Company, Inc., is a corporation 
whose address is 238 New York City Terminal Market, Bronx, New 
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York. At the time of the transactions involved herein this respond- 
ent was licensed under the Act. 

3. Respondent, Lloyd Myers Co., Inc., is a corporation whose ad- 
dress is 1 Robar Center, Suite 102, Salinas, California. At the time 
of the transactions involved herein this respondent was licensed 
under the Act. 

4. In October of 1982, complainant sold to respondent H. Schnell 
& Company, Inc., on an f.o.b. basis, four loads of broccoli as de- 
tailed below: 


In- Ship- N Pri 
voice ping Shipped By 0. rice Tt] Price 
Date Date Ctns. per ctn. 


10/15 10/13 truck 1008 $6.00 $6,352.10 
10/19 10/15 truck 1008 6.00 6,352.10 
10/21 10/19 truck 1008 5.00 5,344.10 

rail 8,406.00 


$26,442.30 


Each load was shipped from loading point in California to re- 
spondent H. Schnell & Company, Inc. in the Bronx, New York, and 


was accepted by such respondent on arrival. On invoice 8885 com- 
plainant granted an allowance of $504.00 for market decline after 
arrival of the load. The total prices shown above include such 
charges as palletization, temperature recorders and top ice. Re- 
spondent H. Schnell & Company, Inc. has paid complainant the 
sum of $22,514.30 on the above four loads of broccoli. 

5. Each of the transactions listed above was negotiated through a 
broker, respondent Lloyd Myers Co., Inc. 

6. On or about October 27, 1982, complaiannt shipped one rail- 
road car load of broccoli to respondent H. Schnell & Company, Inc. 
This load of broccoli was not purchased by respondent H. Schnell & 
Company, Inc. and was not accepted by such respondent on arrival 
in New York. Respondent, Lloyd Myers Co., Inc., placed the carload 
of broccoli with A & J Produce Corp. in Bronx, New York, and 
billed such company for the broccoli in the total amount of 
$7,522.00, plus brokerage. A & J Produce Corp. paid respondent, 
Lloyd Myers Co., Inc., for the broccoli in the full amount for which 
it was billed. However, respondent Lloyd Myers Co., Inc. has not 
remitted such amount to complainant. 

7. An informal complaint was filed by complainant against re- 
spondent H. Schnell & Company, Inc. on February 8, 1983, which 
was within nine months after the causes of action alleged herein 
accrued. An informal complaint was filed by complainant against 
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respondent Lloyd Myers Co., Inc., on June 17, 1983, which was 
within nine months after the causes of action alleged herein ac- 
crued. 


CONCLUSIONS 


Respondent Schnell contends that price reductions were granted 
by complainant through the broker on each of the four loads of 
broccoli listed in Finding of Fact 4. Respondent Schnell states that 
the reductions amounted to $1.00 per carton on the first three 
loads of broccoli, and $.50 per carton on the remaining load. Com- 
plainant has conceded that an allowance of $.50 per carton was 
granted due to market decline on invoice 8885, and accordingly has 
deleted $504 dollars from its claim. In support of its contention re- 
spondent Schnell submitted, as exhibits to its Answer, copies of 
four mailgrams sent to such respondent from the broker on Febru- 
ary 6, 1983. The content of the first mailgram is as follows: “REF- 
ERENCE: YOUR PO 9627 FOR $4.00. BEST REGARDS, LLOYD 
MYERS”. The remaining mailgrams are identical in content except 
that they reference different purchase order numbers, and in two 
instances different prices. As complainant pointed out several 
times during the course of this proceeding, it is highly significant 
that these mailgrams were not sent until February 6, 1983. This 
was three days after complainant’s letter, which consitituted the 
informal complaint against respondent Schnell, was written. On 
the basis of all of the evidence in the record we conclude that com- 
plainant never authorized the price adjustments claimed by re- 
spondent relative to the four transactions covered by Finding of 
Fact 4. 

Although the fifth carload of broccoli was billed out to respond- 
ent Schnell, such respondent claims that the broccoli was not or- 
dered by it, and also asserts that it had no knowledge that such 
broccoli was on the way until it was contacted by the railroad 
when the broccoli arrived. The record shows that, although re- 
spondent Myers issued a broker’s memorandum of sale relative to 
the four loads of broccoli covered by Finding of Fact 4, no broker’s 
memorandum was issued showing a sale of the fifth load of broccoli 
to respondent Schnell. We conclude on the basis of all of the evi- 
dence herein that complainant has not met its burden of proving 
by a preponderance of the evidence that the fifth load of broccoli 
was sold to respondent Schnell. 

The record clearly shows that the fifth load of broccoli was con- 
veyed by the broker to A & J Produce in New York. Respondent 
Myers issued a broker’s memorandum of sale to A & J covering 
such broccoli which shows the broccoli being sold at the same price 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 6 


for which complainant alleges it was sold to respondent Schnell. 
The record also shows that A & J Produce paid respondent Lloyd 
Myers Co., Inc. in full for the car load of brococli, and that respond- 
ent Myers has not paid complainant. We conclude that respondent 
Lloyd Myers Co., Inc. is liable to complainant for the full purchase 
price of such broccoli. 

Respondent H. Schnell & Company Inc., has paid complainant 
$22,514.30 on the four loads of broccoli which are the subject of 
Finding of Fact 4. The total amount actually owed by respondent 
Schnell to complainant on these four loads of broccoli was reduced 
by complainant to $25,918.30. The difference between these two 
amounts, or $3,404.00, remains due and owing from respondent 
Schnell to complainant. Respondent Schnell’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 
Respondent Lloyd Myers Co., Inc., received $7,552.00 from A & J 
Produce for the fifth load of broccoli, and accordingly is liable to 
complainant for such amount. Respondent Myers’ failure to pay 
complainant this amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 

There is no basis on the record in this proceeding for holding re- 
spondents jointy and severally liable. 


ORDER 


Within 30 days from the date of this order, respondent H. 
Schnell & Company, Inc., shall pay to complainant, as reparation, 
$3,404.00, with interest thereon at the rate of 13 percent per 
annum from November 1, 1982, until paid. Within 30 days from the 
date of this order, respondent Lloyd Myers Co., Inc., shall pay to 
complainant, as reparation, $7,522.00 with interest thereon at the 
rate 13 percent per annum from December 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


HoMESTEAD TOMATO PACKING Co., INc. v. TOMATOES, INc., PACA 
Docket No. 2-6521. Decided December 17, 1984. 


Failure to pay full purchase price—Adjustment in price—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation against respondent in the amount of $40,984.80, in 
connection with the shipment to respondent in interstate com- 
merce of two truckloads of tomatoes. 

Copies of the report of investigation prepared by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent. Respondent defaulted in the filing of an 
answer, and on February 1, 1984, a default order was issued in 
complainant’s favor. On February 6, 1984, respondent requested 
that the default order of February 1, be stayed, and that respond- 
ent be allowed time in which to file a petition to reopen the pro- 
ceeding. On February 16, 1984, a stay order was issued and on Feb- 
ruary 13, 1984, respondent filed a petition to reopen after default, 
along with a proposed answer which admitted that the sum of 
$34,936.80 was due and owing to complainant. On March 30, 1984, 
an order was issued reopening after default, and requiring the pay- 
ment of $34,936.80, from respondent to complainant, as an undis- 
puted amount. Respondent paid this amount with interest. Pursu- 
ant to section 7a of the Act (7 U.S.C. § 499g(a)) the remaining dis- 
puted amount was left for determination in the same manner and 
under the same procedure as it would have been determined if no 
order had been issued by the Secretary with respect to the undis- 
puted sum. 

Although the amount claimed as damages in the complaint ex- 
ceeded $15,000.00, the parties waived oral hearing, and the short- 
ened procedure provided in section 47.20 of the Rules of Practice (7 
CFR § 47.20) is applicable. Under this procedure the verified com- 
plaint is a part of the evidence, as is the Department’s report of 
investigation. The answer, since it was not verified, is not in evi- 
dence. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Neither party did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Homestead Tomato Packing Co., Inc., is a corpo- 
ration whose mailing address is P.O. Box 3064, Florida City, Flori- 
da. 
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2. Respondent, Tomatoes, Inc., is a corporation whose address is 
400-402 New York City Terminal Market, Bronx, New York. At 
the time of the transactions involved herein respondent was li- 
censed under the Act. 

3. On or about March 28, 1983, complainant sold to respondent 
one truckload of tomatoes consisting of 87 cartons of Strano Pride 
brand, size 5x6, at $16.00; 1,440 cartons of Strano Pride brand, size 
6x6, at $14.00; and 57 cartons of U.S. No. 2, size 5x6, at $12.00; pus 
$.50 per carton for gas, $.05 per carton for freight to gas house, and 
$.15 per carton palletizing, or a total of $23,344.80. These tomatoes 
were shipped to respondent on April 4, 1983, and were subsequent- 
ly accepted by respondent. 

4. On or about April 1, 1983, complainant sold to respondent one 
truckload of tomatoes consisting of 72 cartons of U.S. No. 2, size 
5x6, at $14.00, and 1,368 cartons of U.S. No. 2, size 6x6, at $12.00; 
plus $.15 per carton for palletizing, or a total of $17,640.00. Com- 
plainant shipped these tomatoes to respondent on April 1, 1983, 
and respondent accepted them on arrival. 

5. Respondent has paid complainant the sum of $34,936.80, plus 
interest, pursuant to the order for undisputed amount dated March 
30, 1984. There remains a balance due on the two truckloads of to- 
matoes of $6,048.00. 

6. The formal complainant was filed on September 2, 1983, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


In its answer respondent basically contends that, pursuant to an 
agreement with complainant, it is entitled to pay for the two loads 
of tomatoes on the basis of a $2.00 per carton reduction in price. 
There are a number of factual matters alleged in respondent’s 
answer which appear to be inconsistent. However, it is not neces- 
sary for us to deal with these apparent inconsistencies. Respond- 
ent’s answer was not sworn to, and therefore none of the state- 
ments in the answer are in evidence in this proceeding. 

During the informal stages of this proceeding respondent’s presi- 
dent Robert King, wrote a letter to this Department. This letter 
was included as an exhibit to the Department’s report of investiga- 
tion, and therefore is in evidence. However, while this letter is in 
evidence, it was not sworn to, and therefore cannot be accorded as 
great a weight as the sworn statements contained in the formal 
complaint. Consequently, we are forced to conclude that complain- 
ant has proved the basic allegations of its complaint by a prepon- 
derance of the evidence. 
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Respondent accepted the tomatoes, and has thus far paid only 
$34,936.80 of the purchase price. This leaves a balance still due and 
owing of $6,048.00. Respondent’s failure to pay complainant such 
amount is a violation of secton 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $6,048,000, with interest thereon at 
the rate of 18% per annum from May 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


SEALD-SWEET SALES, INC. v. WENDELL L. BARNETT d/b/a BARNETT 
BROKERAGE, PACA Docket No. 2-6568. Decided December 17, 
1984. 


Failure to pay full purchase price—Broker’s memorandum of sale—Reparation 
awarded. 


Dennis Becker, Presiding Officer. 
Charles M. Sanders, Jr., Tampa Florida, for complainant. 
Philip Wittenberg, Sumter, South Carolina, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $9,324.08 in connection with the 
sale of three lots of mixed fresh citrus fruit in interstate commerce. 

Copies of the Report of Investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000, the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Complainant filed an 
opening statement. Respondent filed an answering statement, and 
complainant filed a statement in reply. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Seald-Sweet Sales, Inc., is a corporation with an 
address at P.O. Box 2349, Tampa, Florida. 

2. Respondent, Wendell L. Barnett is an individual doing busi- 
ness as Barnett Brokerage, with an address at P.O. Box 127, Dal- 
zell, South Carolina. At the time of the transaction involved in this 
proceeding respondent was subject to license under the Act. 

38. On December 9, 1983, complainant sold to respondent 725 car- 
tons of mixed fresh citrus fruit, U.S. No. 1 grade, at various sizes 
and unit prices for a total price of $4,480.12, f.o.b. The goods were 
shipped on December 10, 1983, from various locations in Florida to 
Central West Virginia Produce Wholesalers, Inc., (hereinafter 
“Central”) in West Virginia. Where they were received and accept- 
ed. As a result of problems with the load of citrus fruit complain- 
ant granted in allowance of $361.92 to respondent, leaving a total 
price of $4,118.20, no part of which has been paid. 

4. On December 15, 1983, complainant sold to respondent 428 car- 
tons of mixed citrus fruit, U.S. No. 1 grade, at various sizes and 
unit prices for a total contract price of $2,439.00, f.o.b. The goods 
were shipped on December 15, 1983, to Central in West Virginia 
where they were received and accepted. Because of problems with 
the condition of the citrus fruit complainant granted an allowance 
of $259.00 to respondent, reducing the total price to $2,180.00, no 
part of which has been paid. 

5. On December 16, 1983, complainant sold to respondent 461 car- 
tons of mixed fresh citrus fruit, U.S. No. 1 grade at various sizes 
and unit prices for a total contract price of $3,025.88. The goods 
were shipped on December 16, 1983, to Central in West Virginia 
where they were received and accepted. Respondent has paid no 
part of the contract price with respect to this transaction. 

6. A formal complaint was filed in this proceeding on March 26, 
1984, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


This proceeding involves three transactions in which respondent, 
a new entrant into the perishable agricultural commodities indus- 
try, claims it believed it was operating as a broker, and thereby 
was entitled to receive brokerage for its endeavors with respect to 
arranging for the sale of mixed fresh citrus fruit by complainant to 
a company in West Virginia. However, the record is bereft of any 
evidence that respondent was, in fact, acting as a broker. To the 
contrary the record shows that respondent’s actions were those of a 
purchaser of fruit. That respondent felt it was acting in some other 
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capacity is unfortunate, but complainant cannot be forced to suffer 
"as a result of respondent’s lack of knowledge as regards its obliga- 
tions as either a dealer or a broker. 

Prior to the three transactions involved in this proceeding re- 
spondent had entered into negotiations with complainant in which 
it secured on behalf of Central in West Virginia two truckloads of 
citrus fruit. The evidence shows that at that time Mr. Robert A 
Cattarius, Sales Manager for complainant, advised Mr. Wendell 
Barnett that he must submit a broker’s memorandum with respect 
to each transaction in which he operated as a broker on behalf of 
Seald-Sweet. He further told Mr. Barnett in effect “that if he were 
to qualify for a brokerage commission on his sales, he would have 
to pay (Seald-Sweet’s) invoices in full, submit Broker’s Confirma- 
tions of Sales to (Seald-Sweet) and Seald-Sweet would send him 
checks for his commissions based on the Broker’s Confirmations.” 
In addition, Mr. Cattarius swore that Mr. Barnett requested that 
Seald-Sweet invoice him directly, and that he was told that if this 
were done then Seald-Sweet would consider that respondent was 
“taking title to the fruit . . . and that he would then be responsible 
for paying Seald-Sweet for the fruit and for its subsequent disposi- 
tion.” These statements are confirmed by the affidavits of Bernard 
O. Burgess, the Treasurer of complainant, and Charles M. Sanders, 
Jr., the Secretary of General Counsel of complainant who stated 
that respondent was invoiced with respect to the three transactions 
involved in this proceeding, and set forth the policies of complain- 
ant with respect to dealing with brokers, which policies are consist- 
ent with those which Mr. Cattarius conveyed to respondent. In a 
document dated March 12, 1980, which was attached to Mr. Sand- 
ers’ affidavit, it was stated that “each transaction on which Seald- 
Sweet pays brokerage must be supported by a memorandum of sale 
or confirmation of sale from the broker. This memorandum or con- 
firmation of sale must clearly establish the role of broker as broker 
and should include, as a minimum, the name(s) of the buyer(s) and 
the terms of sale.” 

The evidence shows clearly that with respect to the three trans- 
actions invoved in this proceeding complainant acted consistently 
in accordance with its policies, invoiced respondent for the goods, 
and never received a broker’s memorandum of sale with respect to 
any of the transactions. Complainant has the burden of proof to 
show all pertinent terms and conditions of each transaction New 
York Trade Association, Inc. v. Sidney Sandler, 32 Agric. Dec. 702 
(1973). The evidence is sufficient here to lead us to conclude that 
complainant sold the goods to respondent. Respondent claims he 
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sought to act as a broker. However, respondent provided no evi- 
dence that he did so. 

Respondent denied that complainant advised him with respect to 
the necessity of submitting a broker’s memorandum of sale with re- 
spect to each transaction. Complainant insists in its Statement in 
Reply that it did so. It makes no difference. The regulations clearly 
require that a broker’s memorandum of sale be provided whenever 
someone acts as a broker of perishable agricultural commodities. 
See 7 CFR 46.28. Respondent also denies that Mr. Cattarius con- 
veyed to him the matters discussed above. Mr. Cattarius, in an An- 
swering Statement states that he did so. Based upon our evaluation 
of the evidence we conclude that complainant has shown that these 
statements were made to respondent. We also find that complain- 
ant’s contentions with respect to the purchase prices are fully sup- 
ported by the invoices submitted by complainant. In addition, the 
allowances given with respect to two of the three transactions, as 
stated by complainant, are accepted as reflecting the true circum- 
stances involved with respect to each. 

In view of the above we find that respondent has failed to pay 
complainant $9,324.08 with respect to the three transactions in- 
volved in this proceeding. Its failure to pay this amount is a viola- 
tion of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant, as reparation, $9,324.08, with interest thereon at 
the rate of 13% per annum from January 1, 1984, until paid. 

Copies of this Order shall be served upon the parties. 


Mitts DIstRiBUTING COMPANY v. STANLEY and JOE Russo. PACA 
Docket No. 2-6572. Decided December 17, 1984. 


FOB sale—Good delivery standards—Partial inspection—Misrepresentation—Fail- 
ure to prove breach—Reparation awarded. 


The complaint regards three lettuce transactions. As to the first, inspection showed 
the lettuce was within the conditions required by contract upon arrival. As to the 
second, only a partial inspection showed the lettuce was off condition. Such inspec- 
tion does not indicate the condition of the entire load. Complainant was entitled to 
repudiate the adjustment agreement based on respondent’s misrepresentation that 
the inspection covered the entire load. As to the third transaction, respondent of- 
fered no defense. Reparation awarded. 
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Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $14,091 in connection with sale of 
three lots of lettuce in interstate commerce. 

Copies of the Report of Investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less then $15,000, the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR § 47.20) is applica- 
ble. Under this procedure, the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s Report of 
Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Complainant 
filed an opening statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mills Distributing Company, is a corporation 
with an address at P.O. Box 3070, Salinas, California. 

2. Respondent, Stanley and Joe Russo, is a partnership comprised 
of those individuals with an address at 1168 East 37th Street, 
Brooklyn, New York. At the time of the transactions involved in 
this proceeding respondent was licensed under the Act. 

3. On December 30, 1983, complainant sold to respondent 944 car- 
tons of lettuce at $6.00 per carton, plus $.75 per carton for cooling, 
and $.20 per carton for brokerage, as well as $22.50 for a Ryan tem- 
perature recorder, for a total contract price of $6,583.30, f.o.b. The 
truckload of lettuce was shipped from loading point in California to 
respondent in Brooklyn, New York, where it was received and ac- 
cepted on January 3, 1984. Pat Brokerage of Salinas, California, 
was the broker. The invoice showed that “All Sales F.O.B. No 
Grade Contract Good Delivery Standards Apply Excluding Bruising 
And/Or Discoloration Following Bruising’. The truckload of let- 
tuce was subjected to a federal inspection on January 3, 1984, in 
New York, and showed in pertinent part that there was six percent 
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damage by bruising plus 14 percent damage by discoloration follow- 
ing bruising, with an average of three percent decay. Because of 
the fact that bruising and discoloration following bruising could 
not be counted against the condition of this load of lettuce the 
truckload made good delivery. Respondent paid $2,870.30 with re- 
spect to this transaction, leaving a balance due of $3,776.00. 

4. On January 12, 1984, complainant sold to respondent 1,250 car- 
tons of lettuce at $4.00 per carton, plus $.75 per carton for cooling, 
and $.20 per carton for brokerage, as well as $22.50 for a Ryan tem- 
perature recorder for a total contract price of $6,085.00, f.o.b. Pat 
Brokerage was the broker. The carload of lettuce was shipped by 
rail from loading point in California to respondent in Brooklyn, 
New York, where it received and accepted by respondent on Janu- 
ary 23, 1984. 

5. On January 24, 1984, respondent had 600 cartons of the lettuce 
referred to in Finding of Fact 4, above, subjected to federal inspec- 
tion. It showed in pertinent part that there was an average of 
three percent damage by tipburn, 23 percent damage by discolora- 
tion following bruising, and 15 percent damage by Bacterial Soft 
Rot. Respondent conveyed this information through the broker, Pat 
Brokerage to complainant. Complainant requested information as 
to whether the inspection covered the entire lot of lettuce, and was 
told that it did. Complainant agreed to allow respondent to handle 
the load for its account on the condition that it would provide an 
account of sales after the lettuce was sold. Respondent never pro- 
vided an account of sales. Neither did it provide a recording ther- 
mometer with respect to the transportation. Although complainant 
requested a copy of the inspection certificate, respondent did not 
provide it, and complainant had to secure it from the Federal In- 
spection Service. It was only after it secured the federal inspection 
certificate that complainant discovered that the inspection covered 
only 600 cartons of the lettuce. 

6. On January 13, 1984, complainant sold to respondent 850 car- 
tons of lettuce at $4.00 per carton, plus $.75 per carton for cooling, 
and $.20 per carton for brokerage, as well as $22.50 for a Ryan tem- 
perature recorder, for a total contract price of $4,230.00. The truck- 
load of lettuce was transported from loading point in California to 
respondent at Brooklyn, New York, where it was received and ac- 
cepted on or about January 17, 1984. Respondent has not paid com- 
plainant with respect to this transaction. 

7. A formal complaint was filed in this proceeding on April 20, 
1984, which was within nine months from the time the cause of 
action herein accrued. 
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DISCUSSION 


The original terms of each of the three contracts involved in this 
proceeding are not in dispute. Having received and accepted the 
lettuce in each transaction, respondent has the burden of proof 
that the lettuce did not meet contract specifications. Rydell Califor- 
nia Potato Co..v. The Kaufman-Brown Potato Company, 16 Agric. 
Dec. 1055 (1957). Respondent has failed to carry its burden of proof. 
The vague defenses raised do not constitute sufficient reason to 
offset complainant’s claims. 

With respect to the first transaction, which was entered on De- 
cember 30, 1988, respondent had a federal inspection after the 
truckload of lettuce arrived in New York. It apparently felt that 
because there was six percent damage by bruising and 14 percent 
damage by discoloration following bruising, as well as three per- 
cent decay, that the lettuce did not make good delivery. Therefore, 
it paid complainant $2,807.30 out of the total contract price of 
$6,583.30, leaving a balance unpaid of $3,776.00. Respondent has no 
defense with respect to the condition of the lettuce on arrival since 
the contract, as reflected by the invoice, which respondent did not 
controvert, specifically stated that bruising and discoloration fol- 
lowing bruising would not be guaranteed by complainant. As is 
made clear by 7 CFR 46.44, lettuce which arrives at destination 
point with only three percent decay has made good delivery. 

With respect to the second transaction respondent also had a fed- 
eral inspection made. That inspection showed considerably more 
decay. It showed 15 percent Bacterial Soft Rot. In addition, it 
showed three percent damage by Tipburn, and 23 percent damage 
by discoloration following bruising. This amount of condition de- 
fects is normally sufficient to show that lettuce has not made good 
delivery. However, respondent requested only an abridged inspec- 
tion of 600 of the 1,250 cartons of lettuce. It has long been held 
that an inspection of only a portion of the commodity involved in a 
transaction is normally not considered to be indicative of the condi- 
tion of the entire load. Mario-Saikhon v. Russell-Ward Company, 
Inc., 34 Agric. Dec. 1940 (1975); Tom Bengard Ranch v. Tomatoes, 
Inc., 41 Agric. Dec. 1637 (1982). Despite this, we would find for re- 
spondent with respect to this transaction based upon complainant’s 
agreement to a modification if certain other actors were not 
present. 

After the restricted inspection had been made, respondent noti- 
fied complainant of the condition of the lettuce. Complainant 
stated in an affidavit by its salesman, Ed Little, which was at- 
tached to its Opening Statement, that he asked respondent if the 
inspection covered the entire load, and was told that it did. Based 





2010 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 6 


on this assertion, it told respondent to handle the lettuce for com- 
plainant’s account. It also asked for a copy of the inspection certifi- 
cate and the tape from the Ryan temperature recorder. Respondent 
never supplied either document. Eventually, complainant secured a 
copy of the inspection certificate from the Department of Agricul- 
ture. It was only then that it learned that the inspection was for 
less than half the load. Under these circumstances complainant 
was entitled to repudiate its agreement that the goods should be 
handled for its account since respondent’s assurance that the in- 
spection was of the entire load constitutes a material misrepresen- 
tation of fact. See Martori Brothers Distributors v. Onondaga 
Produce Co., Inc., et al., 27 Agric. Dec. 673 (1968). 

In addition, since respondent had the burden of proof to show 
that the lettuce was not in suitable shipping condition, even if the 
inspection had been of the entire load, complainant would prevail. 
By failing to provide the temperature tape respondent did not 
prove that transportation conditions were normal. This lack is fatal 
to its defense. 

With respect to the third transaction involving a truckload of let- 
tuce shipped on January 13, 1984, from California to New York, re- 
spondent has provided no defense. Therefore, we find that com- 
plainant is entitled to the full contract price of $4,230.00. 

In view of the above we find that respondent has failed to pay 
complainant $14,091.00 with respect to the three transactions in- 
volved in this proceeding. Its failure to pay this amount is a viola- 
tion of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


ORDER 


Within thirty days from the date this order respondent shall pay 
to complainant, as reparation, $14,091.00, with interest thereon at 
the rate of 13% per annum from February 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


O. P. Murpuy Propuce Company, INc. a/t/a O. P. Murpuy & Sons 
v. CLARKTON ToMATO House. PACA Docket No. 2-6673. Decid- 
ed December 19, 1984. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely informal complaint was filed on February 22, 1984 and a 
formal complaint was filed on August 6, 1984. Complainant seeks 
to recover $9,217.80 which amount is alleged to be the total pur- 
chase price for tomatoes sold to and accepted by respondent in Oc- 
tober, 1983. Respondent filed an answer to the formal complaint on 
October 29, 1984, admitting that $1,301.80 of the amount claimed 
by complainant was due and owing to complainant on account of 
the transaction involved herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,301.80. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from November 1, 1983, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsquent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


HoMESTEAD TOMATO PACKING Co., INC. v. GULFPORT TOMATOES, INC. 
PACA Docket No. 2-6669. Decided December 19, 1984. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $17,677.00 in con- 
nection with the shipment of tomatoes in interstate commerce. A 
copy of the formal complaint was served upon complainant, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, Homestead Tomato Packing Co., Inc., is a corpora- 
tion whose address is P.O. Box 3064, Florida City, Florida 33034. 
Respondent, Gulfport Tomatoes, Inc., is a corporation whose ad- 
dress is P.O. Box 999, Gulfport, Mississippi 39501. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $17,677.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, 
$17,677.00, with interst thereon at the rate of 13 percent per 
annum from May 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


SAN JOAQUIN TOMATO GROWERS, INC. v. PRIME-Pac, INC., a/t/a J & 
S Potato Company, Inc. and/or NETworRK BROKERAGE, INC. 
PACA Docket No. 2-6303. Decided December 20, 1984. 


Broker’s confirmation of sale Issuing insufficient funds checks Reparation award- 
ed. 


George S. Whitten, Presiding Officer. 

LeRoy W. Gudgeon, Northfield, Illinois, for complainant. 

John C. Stambulis, Hickory Hills, California, for respondent Prime-Pac. 
Respondent, Network Brokerage, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $38,137.11, against 
respondents in connection with seven transactions in interstate 
commerce involving the sale of tomatoes and onions. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served on each respondent. Respondent Network Brokerage did not 
file an answer, and is in default. Respondent Prime-Pac, Inc., a/t/a 
J & S Potato Company filed an answer denying liability to com- 
plainant. 

Although the amount involved herein exceeds $15,000.00, the 
parties waived oral hearing and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure the verified pleadings of the 
parties are considered a part of the evidence, as is the Depart- 
ment’s report of investigation. The parties were given an opportu- 
nity to file additional evidence in the form of verified statements. 
Complainant filed an opening statement. Respondent, Prime-Pac, 
Inc. a/t/a J & S Potato Company, did not file an answering state- 
ment. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, San Joaquin Tomato Growers, Inc., is a corpora- 
tion whose address is P.O. 8187, Stockton, California. 

2. Respondent, Prime-Pac, Inc. a/t/a J & S Potato Company 
(hereinafter J & S), is a corporation whose address is 9 South 
Water Market, Chicago, Illinois. At the time of the transactions in- 
volved herein this respondent was not licensed under the Act, but 
was operating subject to license. 

3. Respondent, Network Brokerage, Inc. (hereinafter Network), is 
a corporation whose address is 63 South Water Market, Chicago, II- 
linois. At the time of the transactions involved herein this respond- 
ent was licensed under the Act. 

4. On or about July 17, 1982, complainant sold to respondent J & 
S, through respondent Network acting as broker, 1,440 25# cartons 
of Baby Doll brand tomatoes as follows: 432 extra large size at 
$6.00 per carton, 720 large size at $5.00 per carton, and 288 





2014 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 6 


medium size at $4.00 per carton, plus $22.50 for a temperature re- 
corder, 50 cents per carton for gassing, and 15 cents per carton for 
palletizing, or a total price of $8,302.50, f.o.b. 

5. Complainant shipped the tomatoes listed in Finding of Fact 4 
from loading point at Crows Landing, California on July 19, 1982, 
to respondent J & S in Chicago, Illinois, and on July 19, 1982, 
mailed its invoice No. 3239 to respondent J & S reflecting the 
prices and quantities set forth in Finding of Fact 4. Respondent 
Network issued a broker’s confirmation of sale, which it latter des- 
ignated as covering this load, but which incorrectly showed 144 of 
the medium size tomatoes and incorrectly showed the shipping 
date of “7-15, 16”. The confirmation contained the words in bold 
type “SHIPPER WILL INVOICE DIRECT”. On September 10, 1982, 
respondent Network issued a check to complainant in payment for 
this load in the amount of $8,302.50, but such check was dishonored 
by the bank because of insufficient funds. 

6. On or about July 25, 1982, complainant sold to respondent J & 
S, through respondent Network acting as broker, 1,440 25# cartons 
of tomatoes as follows: 144 extra large size Baby Doll brand at 
$6.00 per carton, 432 large size Baby Doll brand at $4.50 per carton, 
144 medium size Baby Doll brand at $3.50 per carton, and 720 large 
size Spoiler brand at $3.50 per carton, plus $22.50 for a tempera- 
ture recorder, 50 cents per carton for gassing, and 15 cents per 
carton for palletizing, or a total price of $6,790.50, f.o.b. Complain- 
ant later granted respondent an adjustment on this load of toma- 
toes in the total amount of $792.00, bringing the total price to 
$5,998.50. 

7. Complainant shipped the tomatoes listed in finding of fact 6 
from loading point at Crows Landing, California on July 25, 1982, 
to respondent J & S in Chicago, Illinois, and on July 26, 1982, 
mailed its invoice No. 3272 to respondent J & S reflecting the 
prices and quantities set forth in Finding of Fact 6. Respondent 
Network issued a broker’s confirmation of sale showing the adjust- 
ed prices, which it later designated as covering this load, but which 
incorrectly showed the shipping date as “7-23”. The confirmation 
contained the words in bold type “SHIPPER WILL INVOICE 
DIRECT’. On September 10, 1982, respondent Network issued a 
check to complainant in payment for this load in the amount of 
$5,998.50, but such check was dishonored by the bank because of 
insufficient funds. 

8. On or about July 26, 1982, complainant sold to respondent J & 
S, through respondent Network acting as broker, 1,440 25# cartons 
of Spoiler brand tomatoes as follows: 1,080 extra large size at $4.50 
per carton, and 360 large size at $3.50 per carton, plus $22.50 for a 
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temperature recorder, 50 cents per carton for gassing, and 15 cents 
per carton for palletizing, or a total price of $7,078.50, f.o.b. 

9. Complainant shipped the tomatoes listed in Finding of Fact 8 
from loading point at Crows Landing, California on July 26, 1982, 
to respondent J & S in Chicago, Illinois, and on July 27, 1982, 
mailed its invoice No. 3280 to respondent J & S reflecting the 
prices and quantities set forth in Finding of FAct 8. Respondent 
Network issued a broker’s confirmation of sale, which it later des- 
ignated as covering this load, but which incorrectly showed the 
entire 1,440 cartons as extra large at $4.50 per carton. The confir- 
mation contained the words in bold type “SHIPPER WILL IN- 
VOICE DIRECT”. On October 4, 1982, respondent Network issued a 
check to complainant in payment for this load in the amount of 
$7,078.50, but such check was dishonored by the bank for insuffi- 
cient funds. 

10. On or about July 28, 1982, complainant sold to respondent J 
& S, through respondent Network acting as broker, 1,512 25# car- 
tons of tomatoes as follows: 360 extra large size Baby Doll brand at 
$5.00 per carton, 432 large size Spoiler brand at.$3.50 per carton, 
360 extra large size Mo Jo brand at $3.00 per carton, and 360 large 
size Mo Jo brand at $3.50 per carton, plus $22.50 for a temperature 
recorder, 50 cents per carton for gassing, and 15 cents per carton 
for palletizing, for a total price of $6,297.30, f.o.b. 

11. Complainant shipped the tomatoes listed in Finding of Fact 
10 from loading point at Crows Landing, California on July 28, 
1982, to respondent J & S in Chicago, Illinois, and on July 29, 1982, 
mailed its invoice No. 3297 to respondent J & S reflecting the 
prices and quantities set forth in Finding of Fact 10. On October 4, 
1982, respondent Network issued a check to complainant in pay- 
ment for this load in the amount of $6,297.30, but such check was 
dishonored by the bank for insufficient funds. 

12. On or about August 6, 1982, complainant sold to respondent J 
& S, through respondent Network acting as broker, 864 25# car- 
tons of tomatoes as follows: 259 large size Baby Spoiler brand at 
$3.00 per carton, 605 large size Mo Jo brand at $2.50 per carton, 
plus $22.50 for a temperature recorder, 50 cents per carton for gas- 
sing, and 15 cents per carton for palletizing, for a total price of 
$2,873.60, f.0.b. 

13. Complainant shipped .the tomatoes listed in Finding of Fact 
12 by truck from loading point at Crows Landing, California on 
August 6, 1982, to respondent J & S in Chicago, Illinois, and on 
August 8, 1982, mailed its invoice No. 3357 to respondent J & S re- 
flecting the prices and quantities set forth in Finding of Fact 12. 
On October 4, 1982, respondent Network issued a check to com- 
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plainant in payment for this load in the amount of $2,873.60, but 
such check was dishonored by the bank for insufficient funds. 

14. On or about August 28, 1982, complainant sold to respondent 
J & S, through respondent Network acting as broker, 936 25# car- 
tons of Spoiler brand tomatoes as follows: 288 extra large size at 
$3.00 per carton, and 648 large size at $2.00 per carton, plus $22.50 
for a temperature recorder, 50 cents per carton for gassing, and 
$.15 cents per carton for palletizing, for a total price of $2,790.90, 
f.o.b. 

15. Complainant shipped the tomatoes listed in Finding of Fact 
14 from loading point at Crows Landing, California on August 28, 
1982, to respondent J & S in Chicago, Illinois, and on August 30, 
1982, mailed its invoice No. 3411 to respondent J & S reflecting the 
prices and quantities set forth in Finding of Fact 14. On October 4, 
1982, respondent Network issued a check to complainant in the 
amount of $3,842.10, which it designated as being in payment for 
the load of tomatoes covered by Finding of Fact 14. This check was 
dishonored by the bank because of insufficient funds. 

16. On or about July 20, 1982, respondent Network contacted 
complainant and placed an order with complainant, purportedly on 
behalf of respondent J & S, for 2,000 50 lb sacks of yellow onions as 
follows: 1,400 jumbo size at $5.00 per sack, 300 medium size at $3.00 
per sack, and 300 pre-packs at $3.50 per sack, plus $22.50 for a tem- 
perature recorder, or a total price of $8,972.50, f.o.b. 

17. Complainant shipped the onions listed in Finding of Fact 16 
from loading point at Crows Landing, California on July 20, 1982, 
to respondent J & S in Chicago, Illinois, and on July 21, 1982, 
mailed its invoice No. 385 to respondent J & S, reflecting the prices 
and quantities set forth in Finding of Fact 16. Respondent Network 
intercepted the carload of onions upon its arrival in Chicago, and 
distributed the onions to various buyers on an open account basis. 
Respondent Network distributed 845 sacks of the onions to respond- 
ent J & S as follows: 600 jumbo size, 150 medium size, and 95 pre- 
packs. Respondent Network issued an invoice on July 29, 1982, 
showing all of these onions on an open basis. A hand written note 
at the bottom of the invoice stated “make check out to San Joaquin 
Tom. Growers-PO 8187, Stockton, Cal. 95208”. Respondent J & S 
paid complainant $4,176.69 for the 845 sacks of onions which it re- 
ceived from complainant. This amount was in excess of the prices 
listed on complainant’s invoice for the sizes and quantities of 
onions received by respondent J & S. 

18. The formal complaint was filed on February 22, 1983, which 
was within nine months after the causes of action herein accrued. 





SAN JOAQUIN TOMATO GROWERS, INC. v. PRIME-PAC, INC. 2017 
Volume 43 Number 6 


CONCLUSIONS 


A preponderance of the evidence in this proceeding shows that 
respondent J & S received and accepted all of the tomatoes for 
which it was invoiced by complainant. Respondent J & S states 
that the invoices which it received from complainant were turned 
over to respondent Network, and that Network advised J & S that 
the invoices had been sent to J & S:- by mistake. Although respond- 
ent J & S had not alleged that it paid Network for the tomatoes, 
this is apparently what transpired since Network attempted to 
make payment to complainant by means of the checks referred to 
in the findings of fact which were subsequently dishonored. 

Respondent J & S not only received invoices from complainant 
on each of the loads of tomatoes, but also received at least three 
confirmations of sale from Network brokerage which clearly stated 
on their face “SHIPPER WILL INVOICE DIRECT”. In spite of 
this, respondent J & S made no effort to contact complainant to de- 
termine whether respondent Network had authority to receive pay- 
ment. We conclude that respondent J & S accepted the six truck- 
loads of tomatoes, and therefore became liable to complainant for 
the full purchase price thereof, or $33,341.30. See Fowler Packing 
Co. v. United Fruit & Produce Co., 37 Agric. Dec. 1915 (1978); Coa- 
chella-Imperial Distributors v. United Fruit & Produce Co., 37 
Agric. Dec. 1081 (1978); and Alexander Marketing v. Gram & Sons 
et al.,30 Agric. Dec. 439 (1971). This respondent’s failure to pay 
complainant $33,341.30 for the tomatoes is a violation of section 2 
of the Act for which reparation should be awarded to complainant 
with interest. 

The shipment of onions presents us with a different factual situa- 
tion. As reflected in the findings of fact, the record herein leads us 
to believe that respondent Network placed an order with complain- 
ant for the onions at the prices subsequently set forth on complain- 
ant’s invoice. However, there is no evidence that respondent Net- 
work was authorized by respondent J & S to place such order. 
When the onions arrived in Chicago, respondent Network took pos- 
session of the onions, and distributed them to various buyers, in- 
cluding J & S. Thus J & S received only 845 sacks_of the onions. 
While J & S apparently received the invoice issued by complainant 
covering the entire shipment of onions and showing all of the 
onions sold at a price rather than on an open basis, we are unable 
to find that there were any contractual negotiations between com- 
plainant and J & S underlying such invoice. The rendering of an 
invoice cannot, in and of itself, create a contract. See Staples & Son 
Fruit Co. v. Monarque Brokerage Co., 38 Agric. Dec. 67 (1979). Re- 
spondent J & S has paid complainant at above the invoice rate for 
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the 845 sacks of onions which it received from Network. We con- 
clude that J & S has no further liability to complainant for the 
onions. 

Respondent Network did not file an answer to the complaint. 
However, Network, in correspondence with the Department during 
the informal stages of this proceeding, admitted liability to com- 
plainant for the tomatoes. Thus, Network should be held jointly 
and severally liable along with respondent J & S for the full pur- 
chase price of such tomatoes, or $33,341.30. We conclude that the 
failure of respondent Network to pay complainant such amount is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. Since respondent Network 
ordered the onions at the prices set forth in complainant’s invoice 
we conclude that such respondent is liable to complainant for the 
full invoice price thereof, less the sum of $4,176.69, which com- 
plainant has already received from respondent J & S, or a net 
amount of $4,795.81. Respondent Network’s failure to pay com- 
plainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order respondents Prime- 
Pac, Inc. a/t/a J & S Potato Company and Network Brokerage, 
Inc., shall pay to complainant, jointly and severally, as reparation, 
$33,341.30, with interest thereon at the rate of 13 percent per 
annum from September 1, 1982, until paid. 

Within 30 days from the date of this order, respondent Network 
Brokerage, Inc., shall pay to complainant, as reparation, $4,795.81, 
at the rate of 13 percent per annum from August 1, 1982, until 
paid. 

Copies of this order shall be served upon the parties. 
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HicHAM & Sons Packers, INc. v. West Coast PRODUCE SALES, INC. 
PACA Docket No. 2-6459. Decided December 20, 1984. 


Credits and commissions—Reparation awarded—Consent. 


George S. Whitten, Presiding Officer. 
Howard R. Broadman, Visalia, California, for complainant. 
Dennis M. Lynch, Visalia, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $93,839.65, in con- 
nection with transactions in interstate commerce involving 23 
loads of oranges and six loads of lemons. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying that the amount alleged in the complaint was due and 
owing to complainant, and asserting what respondent denominated 
as “set-offs and counter-claims” in connection with some of the 
transactions which were the subject of the complaint. Specifically, 
respondent alleged that two of the invoices had been paid in the 
total amount of $11,280.28, that the parties agreed orally to credits 
on four of the invoices totalling $2,274.75, and that respondent was 
entitled to commissions on three of the invoices totalling $390.50. 
Complainant filed a reply to these allegations admitting that, sub- 
sequent to the filing of the formal complaint, respondent had made 
payment on two of the invoices in the total amount of $11,280.28, 
and denying respondent’s claims concerning credits and commis- 
sions. 

Although the amount claimed in the formal complaint exceeds 
$15,000, the parties have waived oral hearing and, therefore, the 
shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence as is 
the Department’s report of investigation. In addition the parties 
were given the opportunity to file evidence in the form of sworn 
statements. Complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement in 
reply. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Higham & Sons Packers Inc., is a corporation 
whose address is P.O. Box 187, Orange Cove, California. 

2. Respondent, West Coast Produce Sales, Inc., is a corporation 
whose address is P.O. Box 3072, Visalia, California. At the time of 
the transactions involved herein respondent was licensed under the 
Act. 

3. Between November 16, 1982, and January 21, 1983, complain- 
ant employed respondent as its sales agent to sell 23 loads of or- 
anges and six loads of lemons to respondent’s customers located 
outside the state of California. Respondent’s customers accepted 
each of the 29 loads of produce and paid respondent a total of 
$107,721.95 for such produce. After deducting commissions in the 
amount of $4,293.30, respondent was obligated to pay complainant 
net proceeds from the sale of 29 loads of produce in the total 
amount of $103,596.15. 

4. As to three additional loads of produce sold on January 10, 
1983, both respondent’s customer and respondent remitted the 
entire gross proceeds to complainant, resulting in complainant 
being paid twice for these three shipments, in the total amount of 
$10,147. In bringing this action complainant gave respondent credit 
for one half the gross amount which it received on these three 
loads, but erroneously deducted respondent’s selling commission in 
the total amount of $390.50. 

5. Subsequent to the filing of the formal complaint respondent 
made payment to complainant for two of the 29 loads of produce in 
the total amount of $11,280.28. 

6. An informal complaint was filed on March 14, 1983, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent has admitted the major allegations of the formal 
complaint, but has denied that the amount claimed therein, 
$93,839.65, is the correct amount due and owing to complainant. 
Specifically, respondent alleged payment to complaint in the 
amount of $11,280.28, for which credit was not reflected in the 
formal complaint. Complainant has admitted this allegation. In ad- 
dition respondent alleged that it is entitled to commissions from 
complainant on three loads of produce (other than the 29 set forth 
in the formal complaint) in the total amount of $390.50. Complain- 
ant attached to the formal complaint an accounting which indeed 
showed that as to the three additional loads of produce it received 
payment both from respondent and directly from respondent’s cus- 
tomer. Such accounting also shows that prior to giving re- 





MISCELLANEOUS REPARATION ORDERS 
Volume 43 Number 6 


spondent credit for the overpayment, complainant deducted com- 
missions in the total amount of $390.50. We conclude that respond- 
ent should have been given credit for this amount. 

Respondent also claimed in its answer that “complainant and re- 
spondent, through authorized representatives of each party, agreed 
orally” that respondent is entitled to credits in the total amount of 
$2,274.75 on four loads of produce. Complainant specifically denied 
these allegations, and respondent has not come forward with any 
evidence supporting its claim that credits were orally agreed to 
with regard to these four transactions. Consequently we conclude 
that the evidence herein does not support such credits. 

Respondent has adequately shown that there should be deducted 
from the $93,839.65 claimed in the complaint, the sums of 
$11,280.28, and $390.50. We conclude that there is now due and 
owing from respondent to complainant the sum of $82,168.87. Re- 
spondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $82,168.87, with interest 
thereon at the rate of 13% per annum from February 1, 1983, until 
paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS REPARATION ORDERS 


CALIFORNIA ARTICHOKE AND VEGETABLE GROWERS CORPORATION U. 
McDonnegELL & BLANKFORD, INc. PACA Docket No. 2-6585. De- 
cided November 5, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $6,572.50 in connection with a 
transaction involving the shipment of broccoli in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated October 5, 1984, complainant notified the Department 
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that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in its letter of October 5, 
1984, authorized dismissal of its complaint filed herein. 
Accordingly, the complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


NortTHWEST CoLp Pack CoMPANY v. GLOBAL TRADING, INc. PACA 
Docket No. 2-6267. Decided November 6, 1984. 


Dispute over terms of payment—Reparation awarded. 


Edward M. Silverstein presiding officer. 
Charles M. Davis, Seattle, Washington, for complainant. 
David B. Ward, Greenville, South Carolina, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A De- 
cision and Order was issued on June 14, 1984, which required re- 
spondent to pay complainant $3,750, as reparation, plus interest in 
the amount of 13 percent per annum from August 1, 1982, until 
paid. By letter received June 21, 1984, respondent moved that this 
matter be reconsidered. Accordingly, the order of June 14, 1984, 
was stayed by an order issued August 15, 1984. A copy of respond- 
ent’s petition was served upon complainant which filed an opposi- 
tion thereto. 

In its petition for reconsideration, the respondent makes two ar- 
guments. First, it challenges the conclusion in the Decision and 
Order that it had failed to prove that it had purchased strawber- 
ries to replace those which the complainant allegedly failed to de- 
liver to it pursuant to a contractual arrangement between the par- 
ties. Second, the respondent alleges that during the pendency of 
the reparation action it made a payment to complainant in the 
amount of $1,021.80, which payment was not considered in the 
June 14, 1984, Decision and Order. 

Although the respondent made no reference to such a document 
in either its Answer or Answering Statement and chose not to file 
a brief, it correctly points out that the Department’s Report of In- 
vestigation does contain an August 4, 1982, sales confirmation from 
the Weiss Brokerage Co., 500 North Michigan Avenue, Chicago IIli- 
nois 60611, which indicates that the respondent purchased 1,000 
cases of frozen strawberries, each case containing six 6% pound 








MISCELLANEOUS 
Volume 48 Number 6 


plastic containers of sliced strawberries, from a third party at a 
cost of 75 cents per pound. This document may be interpreted as 
‘evidence that the respondent covered the alleged failure of com- 
plainant to fully comply with the contractual arrangement under 
which it would deliver 900 cases containing six 6% pound contain- 
ers of frozen sliced strawberries at a price of 68.11 cents per pound. 
Inasmuch as such a document is in the record, we now hold that 
respondent has provided sufficient proof that it may have been 
damaged by the alleged breach committed by complainant. Thus, 
we must decide whether the complainant breached its contractual 
agreement with the respondent, which breach gave the respondent 
the right to purchase frozen strawberries from a third party as a 
replacement for the frozen strawberries which complainant alleg- 
edly failed to deliver in violation of its contractual obligation. 

The record indicates that on or about June 25, 1982, the com- 
plainant agreed to sell the respondent two lots of frozen strawber- 
ries for a total agreed f.o.b. price of $49,144.50, which amount was 
subsequently reduced by the parties by 2% to $48,161.61. The 
frozen strawberries were transferred to respondent’s name from 
complainant’s supplier’s name by warehouse receipt on or about 
June 30, 1982. The contract between the parties required the re- 
spondent to pay complainant the agreed f.o.b. price of $48,161.61 
within ten days of that date. The respondent failed to do so, and, 
therefore, breached its contractual agreement with the complain- 
ant. 

In its sworn answering statement, the respondent states that the 
term of payment never was discussed between the parties. It indi- 
cates that the first notice it had that payment was due within ten 
days of delivery of the warehouse receipt was when it received 
complainant’s invoice in early July. Under such circumstances, i.e., 
where the parties to a transaction involving perishable agricultural 
commodities in interstate commerce do not specifically discuss the 
term of payment at the time their contract is negotiated, the Regu- 
lations issued by the Department pursuant to the Act, 7 CFR 
§ 46.2(aa\(5), require payment within ten days of acceptance. Inas- 
much as the respondent admits that no alternative arrangement 
was entered into between the parties, the Department’s Regula- 
tions required payment within ten days of the respondent’s receipt 
of the warehouse transfer from the complainant since the respond- 
ent’s possession of such a receipt is constructive possession of the 
goods. Delivery of the receipt, therefore, is symbolic and legal deliv- 
ery of the goods. Citizens Co-op Gin v. United States, 427 F.2d 692 
(5th Cir. 1970); also, see 7 U.S.C. § 262. Following this analysis, the 
respondent was obligated to pay complainant for both lots of straw- 
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berries by July 12, 1982. The respondent admits failing to do so. It, 
therefore, breached its contract with the complainant, and, conse- 
quently, the complainant was under no obligation to deliver the 
second lot of strawberries to respondent, and therefore, could not 
itself breach the contract. Western Produce Co. v. Howard Michae- 
lis Co., 17 Agric. Dec. 218 (1958). Thus, respondent is not entitled to 
the damages it claims. 

With regard to the $1,021.83 payment which respondent claims it 
made during the pendency of the reparation action, the complain- 
ant agreed in its response to the respondent’s petition to reconsider 
that such payment was received and accepted by it. In view of this 
admission by complainant, the order issued on June 14, 1984, 
should be corrected to provide that the respondent was obligated to 
complainant in the amount of $2,728.20 rather than $3,750.00, and 
that its failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation plus interest should be 
awarded. Accordingly, the order dated June 14, 1984, is amended as 
follows: 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $2,728.20, as reparation, plus interest in the amount 
of 13 percent per annum from August 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 

The reparation awarded in the order of June 14, 1984, as amend- 
ed, shall be paid within 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 


MENDELSON-ZELLER Co., INc. v. GEORGE M. Dziak, d/b/a Dziak 
Propuce, Co. PACA Docket No. 2-6639. Decided November 6, 
1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $14,104.75 against respondent in connection with three transac- 
tions in interstate commerce involving shipments of mixed produce 
all being perishable agricultural commodities. A copy of the formal 
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complaint was served upon respondent, and respondent has filed 
an answer thereto. 

Complainant, Mendelson-Zeller Co., Inc., is a corporation whose 
address is 450 Sansome Street, San Francisco, California 94111. Re- 
spondent, George M. Dziak, is an individual doing business as 
Dziak Produce Co. whose mailing address is P.O. Box 3494 Termi- 
nal Annex, Spokane, Washington 99220. Respondent was licensed 
under the Act at the time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed, in the 
United States Bankruptcy Court for the Eastern District of Wash- 
ington, a voluntary petition for reorganization pursuant to Chapter 
11 of the Bankruptcy Act (11 U.S.C. §§ 1101-1174). The Department 
also was advised that a discharge in the bankruptcy proceeding 
would be a release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 


closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 

Copies hereof shall be served upon the parties. 


YATARO Minami d/b/a H. Y. Minami & Sons v. AIRVIEW FARMS, 
Inc. PACA Docket No. 2-6330. Decided November 7, 1984. 


Andrew Y. Stanton, presiding officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Stephen P. McCarron, Silver Spring, Maryland, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Deci- 
sion and Order was issued on October 3, 1984, dismissing the com- 
plaint. The Order was served upon complainant on October 10, 
1984. By telegram dated October 17, 1984, complainant has moved 
that this matter be stayed and that it be allowed until November 
17, 1984, to file a petition for reconsideration. 
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Accordingly, the Order of October 3, 1984 is hereby stayed. Com- 
plainant has until November 17, 1984, to file its petition for recon- 
sideration. 

Copies of this Order shall be served upon the parties. 


S&M Propuce, Inc. v. LA PrReEFerIDA, INc. PACA Docket No. 2- 
6491. Decided November 7, 1984. 


Andrew Y. Stanton, presiding officer. 
Complainant, pro se. 
Mark S. Valley, Chicago, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on October 5, 1984, awarding reparation to 
the complainant in the amount of $800.00. By motion received Oc- 
tober 16, 1984, respondent has moved that this matter be reconsid- 
ered. Accordingly, the order of October 5, 1984 is hereby stayed. 


Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


SMELTZER ORCHARD CoMPANY v. S. NorpHAuUS Co. PACA Docket 
No. 2-6607. Decided November 14, 1984. 


Andrew Y. Stanton, presiding officer. 
Complainant, pro se. 
Albert C. McGrath, San Antonio, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499 et seq.), a repa- 
ration order was issued on September 20, 1984, awarding repara- 
tion to complainant in the amount of $21,450.00, plus interest. The 
order was served upon respondent on September 26, 1984. On Octo- 
ber 10, 1984, respondent filed a petition for reconsideration, alleg- 
ing that subsequent to the date of the order, complainant accepted 
respondent’s check. The filing of such petition acted to stay the Oc- 
tober 10, 1984, order. 7 CFR 47.24(a). 
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Respondent’s petition must be denied. First, it is untimely, as the 
Rules of Practice, at 7 CFR § 47.24(a), state that a petition to recon- 
sider must be filed within 10 days from the date of service of the 
order, and respondent’s petition was not filed until after the expi- 
ration of that period. Secondly, even if the petition had been 
timely, it is without merit, as any payments made after the date of 
the order are irrelevant to the validity of such order. 

Respondent’s petition for reconsideration is hereby denied and 
the October 10, 1984, order is reinstated. The reparation awarded. 
therein, including interest, shall be paid within 30 days from the 
date of this order. 

Copies of this order shall be served upon the parties. 


Stx L’s Packinc Company, INc. v. CARTIAN Propuce, Inc. PACA 
Docket No. 2-6646. Decided November 14, 1984. 


Andrew Y. Stanton, presiding officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $11,835.19 in connection with 
a transaction involving the shipment of tomatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated October 17, 1984, complainant authorized dismissal of 
its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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GILBAR Potato SALEs Inc. v. ComMopiTy MARKETING COMPANY. 
PACA Docket No. 2-6390. Decided November 19, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on July 20, 1984, awarding reparation to complainant 
against respondent in the amount of $14,900. On July 30, 1984, and 
within the time allowed respondent filed a petition for reconsider- 
ation. On September 7, 1984, the petition was served upon com- 
plainant, who was given an opportunity to reply thereto. On Sep- 
tember 20, 1984, complainant’s reply to the petition was filed with 
the hearing clerk. 

All of the objections raised by respondent to the Decision and 
Order of July 20, 1984, were carefully considered in arriving at 
that decision, and have been reconsidered in accordance with re- 
spondent’s petition. We find that the order of July 20, 1984, is sup- 
ported by the evidence and the law applicable thereto. Accordingly, 
the petition is dismissed and the reparation awarded in our order 
of July 20, 1984, shall be paid within 30 days from the date of this 
order. 

Copies of this order shall be served upon the parties. 


Go WESTERN Propuce & CommoniTiEs, INc. v. C. L. Fain CoMPANY, 
Inc. PACA Docket No. 2-6469. Decided November 19, 1984. 


Andrew Y. Stanton, presiding officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on July 9, 1984, awarding reparation to 
complainant in the amount of $77.80, plus interest. On July 21, 
1984, the Department received respondent’s petition for reconsider- 
ation, in which respondent claimed to have paid the $77.80 on Sep- 
tember 8, 1983. Respondent enclosed a copy of its cancelled check. 
A Stay Order was issued on August 23, 1984. Respondent’s petition 
was served upon complainant, which failed to respond. 
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In its petition for reconsideration, respondent claims, for the first 
time, that it paid complainant the $77.80 realized from complain- 
ant’s consigned grapes before the Decision and Order was issued. 
Respondent had numerous opportunities to make such claim and 
introduce into evidence the copy of its cancelled check prior to the 
issuance of the Decision and Order, but failed to do so. According 
to the Rules of Practice (7 .CFR 47.24(b)), no additional evidence 
may now be admitted. Therefore, there is no adequate basis to the 
petition for reconsideration, and it must be dismissed. The August 
23, 1984, Stay Order is thus vacated and the July 9, 1984, Decision 
and Order is reinstated. The amount ordered paid in the July 9, 
1984, Order shall be paid within 30 days from the date of this 
order. If respondent has made full payment of its indebtedness to 
complainant, the reparation award will be considered satisfied, as- 
suming the Department is properly notified. 

Copies of this order shall be served upon the parties. 


ABATTI PropucE, Inc. v. C. H. Ropinson Company. PACA Docket 
No. 2-6457. Decided November 19, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.), a Deci- 
sion and Order was issued on October 5, 1984, awarding reparation 
to the complainant in the amount of $4,111.60. By petition received 
October 22, 1984, respondent has moved that this matter be recon- 
sidered. 

Accordingly, the order of October 5, 1984 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition for reconsideration. 

Copies cf this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


Nick @. s Go., ic. v. ROLAND MARKETING, INc. PACA Docket No. 
2-6... Decidec Decemiver 14, 1984. 
Andrey wonton, precidng officer. 


Thor ». Owes, Newport Beach, California, for complainant. 
Res omni ° 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on August 23, 1984, awarding reparation 
to complainant in the amount of $7,516.25, plus interest. A timely 
petition for reconsideration was filed by the respondent, which 
acted to stay the Decision and Order. 7 CFR 47.24(a). In its petition, 
respondent makes several allegations of error, none of which have 
merit. 

Petitioner claims the conclusion that respondent never requested 
the potatoes to be precooled ignores the fact that industry practice 
does not call for precooling. However, respondent’s argument only 
serves to further refute the allegation in its answer that complain- 
ant failed to precool the potatoes. Respondent contends that since 
proper temperatures were maintained in the railcar during transit, 
the poor condition of the potatoes revealed by the July 13, 1983, in- 
spection had to result from defects present at the time of shipment. 
This contention is without merit. The Decision and Order clearly 
pointed out the numerous factors which led to the conclusion that 
the inspection results did not indicate a breach of the suitable ship- 
ping condition warranty, as such warranty was void. Respondent 
claims that the Decision and Order erroneously concluded that the 
potatoes had been stored in a hot warehouse, as they actually were 
stored in coolers. Respondent cites an affidavit by a Mr. Marty 
Saari, an employee of the company which received the potatoes on 
respondent’s behalf. Mr. Saari stated that on July 19, 1983, he su- 
pervised the loading of 700 of the 1100 bags of potatoes at issue 
into the truck of respondent’s buyer, and that these potatoes had 
been stored in “its coolers and floor.” The material question, how- 
ever, is whether the potatoes were stored in a cooler prior to the 
July 13, 1983, inspection. The July 13, 1983, inspection report indi- 
cated that the 1100 bags of potatoes were inspected in the “Appli- 
cant’s warehouse” and were “Stacked on pallets in warehouse.” No 
reference is made to their storage in a cooler. This evidence clearly 
refutes respondent’s claim of error. The conclusion of the Decision 
and Order that respondent was not given authorization to handle 
the load on consignment is challenged by respondent, alleging that 
such authorization was mentioned in a July 15, 1983, mailgram 
from respondent to complainant. However, the mailgram to which 
respondent refers does not state that authorization was given for 
consignment handling, but that respondent was going to “continue 
to do the best we can to salvage for your account everything possi- 
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ble, but we will not be responsible for any losses for any kind on 
this product.” Moreover, promptly upon receipt of this mailgram, 
complainant sent a mailgram to respondent insisting that the origi- 
nal contract terms were still in effect. The conclusion of the Deci- 
sion and Order that permission for consignment handling was not 
given was correct. Respondent’s contention that it rejected the po- 
tatoes and that the conclusion of the Decision and Order that they 
were accepted by unloading is erroneous, is without foundation. Re- 
spondent argues that it was told to unload the potatoes by com- 
plainant. However, respondent has never alleged that it explicitly 
told complainant that it was rejecting the potatoes and that com- 
plainant accepted such rejection. Without such an explicit under- 
standing, respondent unloaded the potatoes at its own risk. Finally, 
respondent denies that the potatoes were abnormally delayed, al- 
leging that the delay from the time the car arrived in Minneapolis 
on July 8, 1983, until it was unloaded on July 12, 1983, and inspect- 
ed on July 13, 1983, was normal and proper. However, even if this 
were true, which is highly doubtful, the other factors emphasized 
by the Decision and Order, the high pulp temperatures revealed by 
the inspection, and the improper storage after the potatoes were 
unloaded, were sufficient to render the suitable shipping condition 
warranty void. 

For the aforementioned reasons, the petition for reconsideration 
is denied and the August 23, 1984, Decision and Order is reinstated. 
The amount awarded therein, plus interest, shall be paid within 30 
days from the date of this order. 

Copies of this order shall be served upon the parties. 


YaTARO MiInAMI d/b/a H. Y. Minami & Sons v. AIRVIEW FARMS, 
Inc. PACA Docket No. 2-6330. Decided December 19, 1984. 


Andrew Y. Stanton, presiding officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Stephen P. McCarron, Silver Spring, Maryland, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on October 3, 1984, dismissing the com- 
plaint. Complainant filed a petition for reconsideration, and the Oc- 
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tober 3, 1984, order was stayed by an order issued November 7, 
1984. 

Complainant makes several allegations of error in its petition for 
reconsideration. However, all these issues were considered in the 
Decision and Order. Therefore, there are no grounds for the peti- 
tion for reconsideration and it must be dismissed. 

The November 7, 1984, Stay Order is hereby vacated, and the Oc- 
tober 3, 1984, Decision and Order is hereby reinstated. 

Copies of this order shall be served upon the parties. 


SAN JOAQUIN VALLEY VEGETABLE CoMPANY, INC. v. M&M Propuce 
Farms & SALEs a/t/a ZYGMUND RoGowsk1. PACA Docket No. 
2-6629. Decided December 19, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 


timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $2,832.05 in connection with 
transactions involving the shipment of onions in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated October 31, 1984, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in its letter of October 31, 
1984, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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REPARATION DEFAULT DECISIONS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


ASSOCIATED AMERICAN PRODUCE SALES INC. v. JOE N. Russo and 
STANLEY Russo d/b/a STANLEY & JoE Russo. PACA Docket No. 
RD-85-25. Decided November 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,969.35, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Boston CELERY CoMPANY INC. v. BEACON Fruit & Propbuce Co. INc. 
PACA Docket No. RD-85-338. Decided November 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$15,817.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Bup ANTLE INc. v. FRANK MARCHESOTTO COMPANY, INc. PACA 
Docket No. RD-85-20. Decided November 9, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$78,455.50, plus 18 percent interest per annum from July 1, 1984, 
until paid. 


Dew-Gro Inc. a/t/a CENTRAL WEST PRODUCE v. ASIAN TRADING 
Company Ltp. PACA Docket No. RD-85-60. Decided December 28, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,145.60, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


ELmco v. STANLEY & JoE Russo. PACA Docket No. RD-85-24. De- 
cided November 26, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$14,044.00, plus 13 percent interest per annum from February 1, 
1984, until paid. 


ENRIGHT Farms, INC., v. Hink’s SALES, Inc. PACA Docket No. RD- 
85-35. Decided November 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$20,405.26, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


F & L ENTERPRISES, INc. v. T. J. Power & Company. PACA Docket 
No. RD-85-64. Decided December 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,047.26, plus 13 percent interest per annum from October 1, 1983, 
until paid. 


FIELDING PRopUCE v. HERB GILLETT BROKERAGE. PACA Docket No. 
RD-85-59. Decided December 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$12,613.75, plus 13 percent interest per annum from January 1, 
1984, until paid. 


FLANAGAN & JONES, INc. v. Prime-Pac Inc. PACA Docket No. RD- 
85-45. Decided December 11, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$7,980.00, plus 13 percent interest per annum from December 1, 
1983, until paid. 


Fiorina Tomato Packers, Inc. v. STANLEY & JOE Russo. PACA 
Docket No. RD-85-15. Decided November 8, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$6,920.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


FLoyp J. BeYER v. JoSEPH D. Moceri Propuce Inc. PACA Docket 
No. RD-85-13. Decided November 8,°1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,210.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


FRESH WESTERN MARKETING INC. v. GULFPORT TOMATOES INC. 
PACA Docket No. RD-85-37. Decided December 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$29,537.50, plus 13 percent interest per annum from August 1, 
1984, until paid. 


FRUPAC INTERNATIONAL Corp. v. JOE N. Russo and STANLEY Russo 
d/b/a STANLEY & JoE Russo. PACA Docket No. RD-85-70. Decided 
December 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$15,925.60, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


GAC Propuce Co. Inc. v. RoBpert STELLY Propuce. PACA Docket 
No. RD-85-55. Decided December 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,097.50, plus 13 percent interest per annum from February 1, 
1984, until paid. 


GRIFFIN & BRAND OF MCALLEN INc. v. M & M Propuce Farms & 
SALEs a/t/a ZYGMUND RoGowskI & Sons. PACA Docket No. RD- 
85-41. Decided December 10, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$24,587.25, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Growers PACKING COMPANY v. STANLEY & JoE Russo. PACA 
Docket No. RD-85-26. Decided November 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$21,822.00, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


HoMESTEAD TOMATO PACKING Co. INc. v. FERNANDO’s INc. PACA 
Docket No. RD-85-27. Decided November 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$11,083.70, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


Horry Propuce MARKETING AssN. v. MOUNTAIN PRODUCE SALES 
Inc. PACA Docket No. RD-85-68. Decided December 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$602.00, plus 13 percent interest per annum from December 1, 
19838, until paid. 


Jor GENOVA & AssociATEs INC. v. JoSEPH D. Moceri Propuce INc. 
PACA Docket No. RD-85-17. Decided November 9, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$24,675.70, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


JOHN B. HARDWICKE COMPANY uv. BATESVILLE Propuce Co. PACA 
Docket No. RD-85-38. Decided December 7, 1984. 





REPARATION DEFAULT DECISIONS 
Volume 43 Number 6 


Respondent was ordered to pay complainant, as reparation, 
$5,625.00, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


JOSEPHINE DeMarco d/b/a Nu Way Foop Propucts v. CARPENITO 
Bros. Inc. a/t/a 5 C’s Fruit & Propuce. PACA Docket No. RD-85- 
18. Decided November 9, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,686.75, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


J.R. Brooxs & Son Inc. v. Farr CHESTER TOMATO PACKERS INC. 
PACA Docket No. RD-85-30. Decided November 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$25,039.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


J.S. McManus Propuce™ Co. Inc. v. FRANK MARCHESOTTO COMPANY 
Inc. PACA Docket No. RD-85-52. Decided December 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$17,377.10, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


L & L PackaGE Propuce, INc. v. JosepH D. Mocert Propuce INc. 
PACA Docket No. RD-85-14. Decided November 8, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,507.50, plus 18 percent interest per annum from January 1, 
1984, until paid. 


MAINE FARMERS EXCHANGE v. CARIBE Fruit Inc. PACA Docket No. 
RD-85-42. Decided December 10, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$23,820.00, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Mecca Farms Inc. v. MCNAMARA PropuceE Inc. PACA Docket No. 
RD-85-56. Decided December 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$8,798.40, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


MEYER TOMATOES v. FERNANDO’S INc. PACA Docket No. RD-85-28. 
Decided November 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,380.00, plus 13 percent interest per annum from December 1, 
1983, until paid. 


MIKE PHILLIPS ENTERPRISES INCORPORATED v. KACHINA PACKING Co. 
Inc. PACA Docket No. RD-85-12. Decided November 8, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,047.29, plus 13 percent interest per annum from September 1, 
1983, until paid. 


MuKANAKA Farms Inc. v. GO/WESTERN PRopDUCE & COMMODITIES 
Inc. PACA Docket No. RD-85-11. Decided December 8, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,523.50, plus 13 percent interest per annum from January 1, 
1984, until paid. 


New WEst Foops v. FEDERATED Foops Inc. PACA Docket No. RD- 
85-47. Decided December 11, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$1,214.86, plus 13 percent interest per annum from July 1, 1983, 
until paid. 


O & E Growers INc. v. FRANK MARCHESOTTO CompPpANY INc. PACA 
Docket No. RD-85-53. Decided December 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,168.75, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


PIONEER MARKETING COMPANY v. Max KAuFMAN Inc. PACA 
Docket No. RD-85-57. Decided December 28, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$426.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


RMD Potato SAEs v. Mites HauGc Potato Company. PACA 
Docket No. RD-85-54. Decided December 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,040.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Rospert L. Meyer v. Fair CHESTER TOMATO PacKERS INc. PACA 
Docket No. RD-85-32. Decided November 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,810.50, plus 18 percent interest per annum from August 1, 1984. 


Ropert A. SHIPLEY v. CHARLES E. HENpDRIx d/b/a QUALITY 
Propucr. PACA Docket No. RD-85-58. Decided December 31, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$6,339.00, plus 13 percent interest per annum from October 1, 1983, 
until paid. 


Rosert A. SHIPLEY v. Hector T. RAMIREZ and JAIME C. TEYECHEA, 
Jr. d/b/a Mr. Tom Propuce Sates. PACA Docket No. RD-85-16. 
Decided November 9, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,362.50, plus 13 percent interest per annum from July 1, 1983, 
until paid. 


Roy D. JoHNSON Propuce Co. Inc. PACA Docket No. RD-85-31. 
Decided December 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$900.00, plus 13 percent interest per annum from January 1, 1984, 
until paid. 


RussET VALLEY PRODUCE v. SOUTHWEST PropuCcE INc. PACA Docket 
No. RD-85-39. Decided December 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,880.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


SANTA CLARA Propuce INc. v. ARMANDO CARDENAS d/b/a THE ALL 
AMERICAN City PropuceE Co. a/t/a ELias CARDENAS PRODUCE. 
PACA Docket No. RD-85-44. Decided December 11, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,620.00, plus 13 percent interest per annum from January 1, 
1984, until paid. 


SARGENT PRODUCE COMPANY v. JACK F. Beckum d/b/a BATESVILLE 
Propuce Co. PACA Docket No. RD-85-51. Decided December 26, 
1984. 
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Respondent was ordered to pay complainant, as reparation, 
$9,217.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


S & H PACKING AND SALEs Co. INc. v. JERRY G. Lowe d/b/a LOWE 
Fruit & Propuce. PACA No. RD-85-19. Decided November 9, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$382.50, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


SKONE & CoNNoRS Propuce INc. v. L. C. INTERNATIONAL COMPANY. 
PACA Docket No. RD-85-34. Decided November 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,000.00, plus 13 percent interest per annum from September 1, 
1983, until paid. 


Stx L’s Packinc Company, Inc. v. Farr CHESTER TOMATO PACKERS 
Inc. PACA Docket No. RD-85-29. Decided November 18, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$44,155.80, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Sun Wor.p INTERNATIONAL INC. a/t/a SUN WorRLD v. AIRLINE 
BANANA Co. Inc. formerly: AIRLINE PRODUCE Co. INc. PACA 
Docket No. RD-85-36. Decided December 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$687.50, plus 18 percent interest per annum from June 1, 1983, 
until paid. 


SUNSHINE PRoDUCE EXCHANGE, INc. PACA Docket No. RD-85-48. 
Decided December 11, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$130,523.45, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


TANIMURA AND ANTLE v. GWENDOLYN V. CARELLO and ELAINE M. 
Pavia d/b/a LAKE City WHOLESALE Foops & Propucr. PACA 
Docket No. RD-85-40. Decided December 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,758.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Teppy Bertuca d/b/a TEppy BeERTUCA CoMPANY v. ERNESTO P. Do- 
MINGUEZ d/b/a E-D Propuce Distrisutor. PACA Docket No. RD- 
85-65. Decided December 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,171.15, plus 13 percent interest per annum from February 1, 


1984, until paid. 


Tex-CaL LAND Inc. v. JozE N. Russo and Stan.tey Russo d/b/a 
STANLEY & JOE Russo. PACA Docket No. RD-85-23. Decided No- 
vember 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$8,430.00, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


UI Group INc. v. CHRISTOPHER J. SIMMONS d/b/a GREATER AMERI- 
CAN Propuce Co. PACA Docket No. RD-85-22. Decided November 
26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$12,484.50, plus 13 percent interest per annum from February 1, 
1984, until paid. 
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West Coast Tomato Inc. v. Farr CHESTER TOMATO PACKERS INC. 
PACA Docket No. RD-85-31. Decided November 30, 1984. 


Responden’ wes ordered to pay complainant, as reparation, 
$22,651.20, plus 13 percent interest per annum from July 1, 1984, 
unti: paid, 


Wysocki SALEs INc. v. ASIAN TRADING Company Ltp. PACA Docket 
No. RD-35.-- 5. Decided December 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,330.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


Wysocki SALES INc. v. RONNIE ADAMS d/b/a C&R Propuce Co. 
PACA Docket No. RD-85-49. Decided December 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$8,808.75, plus 13 percent interest per annum from April 1, 1984, 


until paid. 


YAKIMA Fruit & CoLp STORAGE Co. v. CHRISTOPHER J. SIMMONS d/ 
b/a GREATER AMERICAN PropucE Co. PACA Docket No. RD-85-21. 
Decided November 26, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$24,590.40, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Ray LAMOREAU, INC. et al, v. AKF Foops, Inc. PACA Docket No. 
RD-84-499. Decided November 1, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainants seek reparation 
against respondent in connection with transactions involving per- 
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ishable agricultural commodities in contemplation of shipment in 
interstate commerce. A copy of the formal complaint was served 
upon respondent and respondent did not file a timely answer there- 
to. On October 10, 1984, respondent filed a letter in which it admit- 
ted liability for the amount alleged in the complaint. However, this 
was not accepted as respondent’s answer because the time for filing 
the answer ended September 20, 1984, and respondent has made no 
motion to reopen after default. The issuance of an order without 
further procedure is therefore appropriate pursuant to Section 
47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Ray Lamoreau, Inc., is a corporation whose address 
is Aroostock County, Maine. 

Complainant, Maine Packers, Inc., is a corporation whose address 
is Aroostock County, Maine. 

Complainant is an individual, Arthur Ayer, doing business as 
Art’s Vegetable Farm, whose address is Aroostock County, Maine. 

Complainant is an individual, Alan Perry, whose address is 
Aroostook County, Maine. 

Complainant, Allen Farms, Inc., is a corporation whose address is 
Aroostock County, Maine. 

Complainant is an individual, P. Stephen Higgins, whose address 
is Aroostock County, Maine. 

Complainant is an individual, Richard Smith, doing business as 
Highland Farms, whose address is Aroostock County, Maine. 

Complainant is an individual, Chris Holmes, whose address is 
Aroostock County, Maine. 

Complainant is a partnership composed of Dana Sylvester and 
Dale Weatherhead doing business as Maine Vegetables, whose ad- 
dress is Aroostock County, Maine. 

Complainant is an individual, Sam Nibblett, whose address is 
Aroostock County, Maine. 

Complainant is an individual, W. L. Anderson, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Sam Blackstone, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Reginald Bell, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Ronald J. Cyr, whose address is 
Aroostock County, Maine. 

Complainant is an individual doing business as D. C. Farms, 
whose address is Aroostock County, Maine. 

Complainant is an individual, Conrad Edgecomb, whose address 
is Aroostock County, Maine. 
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Complainant is an individual, Steven Edgecomb, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Richard Edgecomb, whose address 
is Aroostock County, Maine. 

Complainant is a partnership composed of Robert Edgecomb and 
Fred Edgecomb doing business as Robert & Fred Edgecomb, whose 
address is Aroostock County, Maine. 

Complainant is an individual, Frank Weatherhead, doing busi- 
ness as Weatherhead Farms, whose address is Aroostock County, 
Maine. 

Complainant is an individual, Melvin Graham, whose address is 
Aroostock County, Maine. 

Complainant is an individual, T. Robert Graham, whose address 
is Aroostock County, Maine. 

Complainant is an individual, David Heald, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Duncan Haines, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Robert Jordan, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Roger Lavertu, whose address is 
Aroostock County, Maine. 

Complainant, Maine Farmers Exchange, is a corporation whose 
address is Aroostock County, Maine. 

Complainant, Monticello Potato Shippers, Inc., is a corporation 
whose address is Aroostook County, Maine. 

Complainant is an individual, Ronald Moir, whose address is 
Aroostock County, Maine. 

Complainant, Northeast Potato Distributors, Inc., is a corpora- 
tion whose address is Aroostook County, Maine. 

Complainant is an individual, Gerald Ouellette, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Craig Richards, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Gregory Ward, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Florent Beaulieu, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Murray Blackstone, whose address 
is Aroostook County, Maine. 

Complainant is an individual, John Chapman, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Leo F. Dionne, whose address is 
Aroostock County, Maine. 
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Complainant, Golden Flow Farms, Inc., is a corporation whose 
address is Aroostock County, Maine. 

Complainant, Garden Best, Inc., is a corporation whose address is 
Aroostock County, Maine. 

Complainant is an individual, Val Martin, whose address is 
Aroostock County, Maine. 

Complainant is a partnership composed of Jay McCrum and 
David McCrum doing business as Jay and David McCrum, whose 
address is Aroostock County, Maine. 

Complainant, Red Ball Potato Co., is a corporation whose address 
is Aroostock County, Maine. 

Complainant is an individual, Albeo Deveau, whose address is 
Aroostock County, Maine. 

Complainant is a partnership composed of Milton Adelman and 
Yale Adelman doing business as H. Adelman & Sons, whose ad- 
dress is Aroostock County, Maine. 

Complainant is an individual, Kim Silver, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Louis Grass, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Archie Silver, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Paul Durepo, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Peter Levasseur, whose address is 
Aroostock County, Maine. 

Complainant is an individual, Gerald Lavertu, whose address is 
Aroostock County, Maine. 

Respondent, AKF Foods Inc., is a corporation whose address is P. 
O. Box 809, Presque Isle, Maine. 

Respondent was licensed under the Act at the time of the trans- 
actions involved herein. The facts alleged in the formal complaint 
are hereby adopted as findings of fact of this order, except as to the 
amount due complainants, P. Stephen Higgins and Chris Holmes. 
Complainant, P. Stephen Higgins alleges in the formal complaint 
that the amount due from respondent is $1,185.90. Based on the 
evidence, we find that the correct amount due complainant from 
respondent is $1,183.28. Complainant, Chris Holmes alleges in the 
formal complaint that the amount due from respondent is 
$1,514.98. Based on the evidence, we find that the correct amount 
due complainant from respondent is $1,277.25. Respondent’s failure 
to pay these sums to complainants are in violation of Section 2 of 
the Act (7 U.S.C. 499b). 
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Within 30 days from the date of this order, respondent shall pay 
to complainants, as reparation, the amounts stated below, which 
we find to be the amount of damages to which complainants are 
entitled as a result of the violations found herein, with interest 
thereon at the rate of 13 percent per annum. 


Complainants 


Ray Lamoreau, Inc. 
Maine Packers, Inc. 
Art’s Vegetable Farm 
Alan Perry 

Allen Farms 

P. Stephen Higgins 
Highland Farms 
Chris Holmes 

Maine Vegetables 
Sam Nibblett 

W. L. Anderson 

Sam Blackstone 
Reginald Bell 

Ronald J..Cyr 

D. C. Farms 

Conrad Edgecomb 
Steven Edgecomb 
Richard Edgecomb 
Robert & Fred Edgecomb 


Weatherhead Farms 


Reparation Award 


$113;761.01, with interest thereon from 
November 1, 1983, until paid. 


$90,174.33, with interest thereon from 
November 1, 1983, until paid. 


$8,363.61, with interest thereon from No- 
vember 1, 1983, until paid. 


$304.32, with interest thereon from No- 
vember 1, 1983, until paid. 


$23,782.25, with interest thereon from 
November 1, 1983, until paid. 


$1,183.28, with interest thereon from Oc- 
tober 1, 1983, until paid. 


$3,869.47, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,277.25, with interest thereon from No- 
vember 1, 1983, until paid. 


$3,160.18, with interest thereon from Oc- 
tober 1, 1983, until paid. 


$750.63, with interest thereon from No- 
vember 1, 1983, until paid. 


$2,603.17, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,032.06, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,649.89, with interest thereon from No- 
vember 1, 1983, until paid. 


$2,608.35, with interest thereon from No- 
vember 1, 1983, until paid. 


$8,956.99, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,522.43, with interest thereon from No- 
vember 1, 1983, until paid. 


$862.47, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,626.95, with interest thereon from No- 
vember 1, 1983, until paid. 


$5,780.44, with interest thereon from No- 
vember 1, 1983, until paid. 


$592.84, with interest thereon from No- 
vember 1, 1983, until paid. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 6 


Complainants 
Melvin Graham 


T. Robert Graham 

David Heald 

Duncan Haines 

Robert Jordan 

Roger Lavertu 

Maine Farmers Exchange 
Monticello Potato Shippers 


Ronald Moir 


Northeast Potato Distributors, Inc. 


Gerald Ouellette 
Craig Richards 
Gregory Ward 
Florent Beaulieu 


Murray Blackstone 


John Chapman 


Leo Dionne 

Golden Glow Farms 
Garden Best 

Val Martin 

Jay & David McCrum 
Red Ball Potato Co. 


Albeo Deveau 


Reparation Award 


$11,212.91, with interest thereon from 
November 1, 1983, until paid. 


$15,138.49, with interest thereon from 
November 1, 1983, until paid. 


$6,183.06, with interest thereon from No- 
vember 1, 1983, until paid. 


$8,309.01, with interest thereon from No- 
vember 1, 1983, until paid. 


$127.12, with interest thereon from No- 
vember 1, 1983, until paid. 


$5,703.95, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,384.24, with interest thereon from No- 
vember 1, 1983, until paid. 


$167.15, with interest thereon from No- 
vember 1, 1983, until paid. 


$471.75, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,750.89, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,098.13, with interest thereon from No- 
vember 1, 1983, until paid. 


$2,912.68, with interest thereon from No- 
vember 1, 1983, until paid. 


$3,254.51, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,245.09, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,055.05, with interest thereon from No- 
vember 1, 1983, until paid. 


$4,594.65, with interest thereon from No- 
vember 1, 1983, until paid. 


$1,726.36, with interest thereon from No- 
vember 1, 1983, until paid. 


$2,003.69, with interest thereon from No- 
vember 1, 1983, until paid. 


$422.48, with interest thereon from No- 
vember 1, 1983, until paid. 


$8,016.82, with interest thereon from No- 
vember 1, 1983, until paid. 


$727.52, with interest thereon from No- 
vember 1, 1983, until paid. 


$3,867.20, with interest thereon from No- 
vember 1, 1983, until paid. 


$4,798.50, with interest thereon from Oc- 
tober 1, 1983, until paid. 
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Complainants Reparation Award 


H. Adelman & Sons $8,915.30, with interest thereon from Oc- 
tober 1, 1983, until paid. 


Kim Silver $3,186.61, with interest thereon from Oc- 
tober 1, 1983, until paid. 


Louis Grass $1,325.89, with interest thereon from Oc- 
tober 1, 1983, until paid. 


Archie Silver $1,592.03, with interest thereon from Oc- 
tober 1, 1983, until paid. 


Paul Durepo $148.11, with interest thereon from No- 
vember 1, 1983, until paid. 


Peter Levasseur $974.83, with interest thereon from No- 
vember 1, 1983, until paid. 


Gerald Lavertu $2,925.20, with interest thereon from No- 
vember 1, 1983, until paid. 


Copies hereof shall be served upon the parties. 


MISCELLANEOUS REPARATION DEFAULT ORDERS ISSUED BY DONALD A. 
CAMPBELL, JUDICIAL OFFICER 


GLOBAL TRADING INCORPORATED v. LimpErRT Bros., Inc. PACA 
Docket No. RD-84-416. Decided November 1, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), the re- 
spondent failed to file a timely answer. Accordingly, on September 
4, 1984, a Default Order was issued against it. Subsequent to the 
filing of respondent’s motion to reopen the proceeding after default 
and allow the filing of an answer pursuant to section 47.25 of the 
Rules of Practice (7 CFR 47.25(e)); the Default Order was stayed on 
October 10, 1984. The motion to reopen was served on complainant 
which filed on opposition thereto. 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s default in 
the filing of an answer is set aside and the proposed answer sub- 
mitted by respondent is hereby ordered filed. 
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Copies of this order shall be served on the parties. Complainant 
also shall be served with a copy of respondent’s answer. 


INTERNATIONAL FRESH & FROZEN Foops, INc. v. JIMINI TRADING 
Company. PACA Docket No. RD-84-475. Decided November 7, 
1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seqg.), a Default 
Order was issued on October 15, 1984, awarding reparation to the 
complainant in the amount of $8,366.00. By letter received October 
15, 1984, respondent has moved that this matter be reopened after 
default. 

Accordingly, the order of October 15, 1984 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen after default. 


Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant along 
with this order. 


S&H Qua.ity Propuce v. Tropic BANANA Company. PACA Docket 
No. RD-84-491. Decided November 7, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on October 24, 1984, awarding reparation to the 
complainant in the amount of $2,960.55. After the Default Order 
was prepared, but prior to the Order being issued, respondent sent 
a letter to the Department enclosing an answer which was received 
on October 12, 1984. The cover letter claims that the answer was 
not timely submitted because “Mr. D’Acquisto was out of the coun- 
try for the last four weeks.” This letter is being treated as a peti- 
tion to reopen this matter pursuant to 7 CFR § 47.25(e). 
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Accordingly, the order of October 24, 1984 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


West CENTRAL Propuce, INc. v. J. Ronna M. Hermes, d/b/a 
DAKINE Hers Farm. PACA Docket No. RD-84-4384. Decided 
December 6, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), the re- 
spondent failed to file a timely answer. A Default Order was issued 
on September 4, 1984, awarding $17,466.40 to complainant. Howev- 
er, subsequent to the issuance of a Default Order, respondent filed 
a motion to reopen the proceeding after default and allow the filing 
of an answer pursuant to section 47.25 of the Rules of Practice (7 
CFR 47.25(e)). A Stay Order was issued on October 15, 1984. 

Respondent claims that a settlement agreement had been 
reached with complainant. Complainant asserts that, while a tenta- 
tive settlement agreement had been reached requiring regular pay- 
ments, respondent has refused to honor this agreement. Complain- 
ant, therefore, urges that the motion to reopen be denied. We con- 
clude that respondent has failed to provide a good reason why the 
default should be reopened. 

The October 15, 1984, Stay Order is hereby vacated and the Sep- 
tember 4, 1984, Default Order is reinstated. The reparation award- 
ed therein shall be paid within 30 days from the date of this Order. 

Copies of this Order shall be served upon the parties. 
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Tex-CaL Lanp Inc. v. Jor N. Russo and STaniey Russo d/b/a 
STanLEY & JoE Russo. PACA Docket No. RD-85-23. Decided 
December 24, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on November 26, 1984, awarding reparation to 
the complainant in the amount of $8,430.00. By letter received No- 
vember 28, 1984, respondent has moved that this matter be re- 
opened after default. 

In respondent’s letter, no explanation is proffered as to why a 
timely answer was not filed. Therefore, respondent will have ten 
days from its receipt of this order to provide a good reason why it 
failed to file a timely answer. The November 26, 1984, Default 
Order is hereby stayed. However, if within the ten day period, re- 
spondent does not submit its reason for not filing a timely answer, 
the Default Order will immediately be reinstated. 

Copies of this order shall be served upon the parties. 
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In Re: AMERICAN AIRLINES, INCORPORATED. PQ Docket No. 15. De- 
cided November 5, 1984. 


Imported fruit—Civil penalty—Consent. 


Joseph Pembroke, Reg. Div., OGC, for complainant. 
Gary F. Kennedy, D/FW Airport, Texas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of August 20, 1912, 
as amended (Act), (7 U.S.C. §§ 151-164a and 167) by a complaint 
filed by.the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that American Airlines, Incorporated, re- 
spondent, violated the Act and regulations promulgated thereunder 
(7 CFR § 319.56 et seg.). The parties have agreed that this proceed- 
ing should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seqg..) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. American Airlines Incorporated, respondent, is a corporation 
whose mailing address is P.O. Box 619616, Dallas-Fort Worth Air- 
port, Dallas, Texas 75261-9616. 

2. On or about December 2, 1983, respondent imported 1,000 flats 
of untreated mangoes from Port-av-Prince, Haiti into San Juan, 
Puerto Rico. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provision set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred and 
fifty dollars ($350.00) which shall be payable to the “Treasurer of 
the United States” by certified check or money order, and which 
shall be forwarded to Joseph P. Pembroke, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty days from the 
effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In Re: Mrs. Gtapys Miriam Jacques. PQ Docket No. 21. Decided 
November 30, 1984. 


Imported vegetables, fruits—Civil penalty—Consent. 


Terry Medley, Reg. Div., OGC, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the act of August 20, 1912, 
as amended, (Act) (7 U.S.C. §§ 151-164a and 167) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (7 CFR § 319.56 et seq.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture and under the Equal Access to Justice Act of 1980 (5 
U.S.C. § 504 et seg.) for fees and other expenses incurred by the re- 
spondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Mrs. Gladys Miriam Jacques, respondent, is an individual 
whose mailing address is 113-43 Farmer Boulevard, St. Albans, 
New York 11412. 

2. On or about March 20, 1984, the respondent imported at least 
2 yams, 16 mangoes and 15 sticks of sugar cane at the John F. Ken- 
nedy International Airport, Jamaica, New York. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Respondent is assessed a civil penalty of one hundred dollars 
($100.00) which shall be payable in two (2) fifty dollars ($50.00) in- 
stallments to the “Treasury of the United States” by certified 
check or money order, and which shall be forwarded to Terry L. 
Medley, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250. 
The first installment is to be received on or about December 15, 
1984 and the second installment to be received on or about Janu- 
ary 15, 1985. 

This order shall become effective on the day this order is served 
upon the respondent. 
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SuNTREAT Growers & Suppers INc. v. RAPAPORT ASSOCIATES INC. 
PACA Docket No. RD-84-490. Default Order 

Sun Wor.p INTERNATIONAL INC. a/t/a SUN WorLD v. TRI-STATE SALES 
Acency. PACA Docket No. RD-84-393. Default Order 

Super Spups Inc. v. Prime-Pac Inc. PACA Docket No. RD-84-497. De- 
fault Order 

Swanson Inc., M. R., v. ARMANDO CARDENAS d/b/a THE ALL AMERI- 
CAN City Propuce Co. PACA Docket No. RD-84-432. Default Order 

TEIXEIRA Farms INc. v. CONCORD UNITED Corp. PACA Docket No. RD- 
84-469. Default Order 

TEIXIERA Farms INC. v. JOSEPH D. Moceri Propuce Inc. PACA Docket 
No. RD-84-485. Default Order 
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REPARATION DEFAULT DECISIONS—Cont. PAGE 


TerxerrA Farms Inc. v. NortH AMERICAN Foop Inc. PACA Docket No. 
RD-84-483. Default Order 

Tuomas, Ricuarp H., d/b/a Dick THomas Propuce v. PrimE-Pac INc. 
PACA Docket No. RD-85-2. Default Order 


Tuos. Iser1 Propuce Co. v. B & E Propuce, Inc. PACA Docket No. 
RD-84-423. Default Order: 


Tuos. Is—Er1 Propuce Co. v. SourHwest Propuce Inc. PACA Docket 
No. RD-85-9. Default Order 


Twin Butte Propuce v. Hers GILLETT BROKERAGE. PACA Docket No. 
RD-84-454. Default Order 


Twin Butte Propuce v. Prime-Pac Inc. PACA Docket No. RD-84-481. 
Default Order 

Vat-MeEx Fruit Company Inc. v. FELIX QUINTERO d/b/a QUINTERO 
Propuce. PACA Docket No. RD-84-417. Default Order 

West CENTRAL Propuce, INc. v. ROoNNA M. HeErMeEs d/b/a DAKINE 
Hers Farm. PACA Docket No. RD-84-48. Stay Order 

West CENTRAL Propuce INc. v. RoNNA M. Hermes d/b/a DAKINE 
Hers Farm. PACA Docket No. RD-84-434. Default Order 

WHITEFORD PackinG Co., INc. v. SPECIALTY Foops CorPoraTION. PACA 
Docket No. RD-84-443. Default Order 

Woops ComMPpANYy INCORPORATED, THE, v. TAYLOR-ByERS INc. PACA 
Docket No. RD-84-455. Default Order 


WrorTEN Co., L. A., v. JERRY G. Lowe d/b/a Lowe Fruit & PrRoDUCcE. 
PACA Docket No. RD-84-482. Default Order 


PLANT QUARANTINE ACT 
CALDWELL, JOHN Everett. PQ Docket No. 11. Consent Decision and 
Cunarp Lines. PQ Docket No. 5. Consent Decision 


GLOBAL VAN Lings. PQ Docket No. 19. Consent Decistion 
LAURISTON, HERMAN, et al. PQ Docket No. 1. Order Dismissing Com- 





CUMULATIVE SUBJECT INDEX 


JANUARY-FEBRUARY 1984 
AGRICULTURE MARKETING AGREEMENT ACT, 1937 

DISMISSAL 

Petition dismissed with prejudice 

Relief by petitioner is denied 
RECONSIDERATION/REOPEN 

Petition for reconsideration denied 

ANIMAL QUARANTINE AND RELATED LAWS 

CIVIL PENALTY 


DISMISSAL 
By motion of complainant 
Without prejudice 

LICENSE 
Operating as a dealer without. 
Suspended 30 days. 

ORDER 
Cease and desist violation of Act. 


STANDARDS AND REGULATIONS 


ee I I oc acccicssccss ansestapseouscasanssveBeiagheesntediniseate Wiswccksbensoeces 44, 46 
FEDERAL MEAT INSPECTION ACT 
INSPECTION SERVICE 


ea NNNOIR NNN OU 55585 55 Se ccsecocaratcinssiszscs on ovsenschobncbascaeesbenksvosacvoshssionivasvioaiensinte 53 
HORSE PROTECTION ACT 
CIVIL PENALTY 
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JANUARY-FEBRUARY 1984 
HORSE PROTECTION ACT—Cont. 


SORED HORSE PAGE 
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PACKERS AND STOCKYARDS ACT, 1921 
CIVIL PENALTY 


DEALER 
Accounts of purchase—invoices—billings 


Engaged in business while insolvent. 


Engaging in business without proper bonding 


False, misleading, or inaccurate 
Failure to pay when due 
Failure to pay full price 
Issuing false documents 
Issuing false weights entries 
Issuing insufficient funds checks 
Issuing misleading invoices 
Misrepresenting purchase price 
Obtaining money under false pretense 
Operating while insolvent 
Operating without bonding 
Proper bonding. 
Suspended as a registrant 
Suspension 
Suspension 120 days 

DEALER MARKET AGENCY 
Failing to remit net proceeds 
Issuing insufficient funds checks 
Net proceeds, using for own purpose 


Suspended as registrant. 





CUMULATIVE SUBJECT INDEX 
JANUARY-FEBRUARY 1984 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
MARKET AGENCY 
Engaging in business while insolvent 
Issuing insufficient funds checks 
Net proceeds, failure to remit when due 
Net proceeds, using for own purpose 
Suspended as registrant 
MISREPRESENTATION 
Invoices untrue or incorrect 
Misrepresenting purchase weights and prices. 
Suspended as registrant 
, REMAND ORDER 
For further proceedings. 
REPARATION AWARDED 


Difference between the agreed price and the amount received 
from sale 


SCALES AND WEIGHING 


Scales maintain and operate to ensure accurate and correct 


SUPPLEMENT ORDER 
Suspension provision terminated 
Suspension terminated 

UNJUST PRACTICES 


Unjustified failure to pay for livestock 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
BANKRUPTCY 


Reparation proceeding continued 
BROKER 

Duty fulfilled 
BROKERAGE FEE 

Failure to pay. 
CONTRACT 


Breach of conditions in contract 





CUMULATIVE SUBJECT INDEX 
JANUARY-FEBRUARY 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


CONTRACT—Cont. PAGE 


Breach of, failure to prove 

Contractural relationship; failure to prove 
CONTRACT PRICE 

Liable for full contract price 
DAMAGES 

Entitled to 

Not entitled to 


Respondent entitled to. 
DEFAULT 

Default set aside 

Failure to make full payment 

Reinstated 

Relief granted 

Respondents license revoked 115, 154, 156 

287, 289 

DEFENSE 

Failure to prove 
DISMISSAL 

As to broker 

Complaint dismissed 

Complainant and counterclaim dismissed 

Complainant did not suffer damages 

Complainant endorsed respondents check in full settlement... 

Respondent tendered check as full settlement. 
FAILURE TO PAY PROMPTLY 

Publication of the facts 119, 159 

Revocation of license 116, 118, 119 
FOB 

Breach of warranty, failure to prove 

Breach of warranty, proven 


Rejection arbitrary 





CUMULATIVE SUBJECT INDEX 
JANUARY-FEBRUARY 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


ORDER ON RECONSIDERATION 
Petition dismissed 
RECONSIDERATION/REOPEN 
Order amended. 
Order reinstated 
Pending filing of answer 
Petition denied 
Petition dismissed 
REJECTION 
Rightful 
REPARATION AWARDED 


Balances due and owing on transaction...161, 173, 178, 180, 182, 200, 208, 208, 210, 
216, 221, 225, 233, 234, 241, 248, 251 


STAY ORDER 
Order stayed 


Pending filing of petition 


262, 288 
257, 266, 285 
US DISTRICT COURT, SOUTHERN DISTRICT OF NY 


Plantiffs request to recover civil penalties is granted 
US COURT OF APPEALS, SIXTH DISTRICT 


Judgement of judicial officer revoking license is affirmed 
WARRANTY 


Breach of by complainant 


POULTRY PRODUCTS INSPECTION ACT 
CERTIFICATE 
importing meat without 
CONSENT 


Giving a gratuity 





CUMULATIVE SUBJECT INDEX 
MARCH-APRIL 1984 


AGRICULTURAL MARKETING ACT, 1946 

DISMISSAL 

Complaint Dismissed 
MEAT GRADING AND ACCEPTANCE 

Withdrawal and denial of service 
INSPECTION AND GRADING 

Stay Order Removed 

ANIMAL QUARANTINE AND RELATED LAWS 

CIVIL PENALTY 


VETERINARY ACCREDITATION 


Veterinary Accreditation revoked and suspended. 
ANIMAL WELFARE ACT 


LICENSE 


Cease and desist 


SALE OR TRANSPORTATION 
Cease and desist wholesale business 
STANDARDS AND REGULATIONS 
ORI eee A I TIUMNE eooocsces Sessa saaSataasebacpiseesesscstctasasabss vest eiatoeoeaa occas 334 
FEDERAL MEAT INSPECTION ACT 
DISMISSAL 
Complaint dimissed 
INSPECTION SERVICE 
TN MUNI OUENT RENN CELE OR Sc nsassasehsssesecssseconccsassacesasisecavonsdceesasstessssceatsesescuaccssscecebessaceers 369 


Indefinite withdrawal and denial of inspection service 





CUMULATIVE SUBJECT INDEX 
MARCH-APRIL 1984 


HORSE PROTECTION ACT 
CIVIL PENALTY 


SORED HORSE 
en SN ac ssnapesicon cies asniuiepsown dass sweden cpap eiias dkccin sdaghaanaonceas eek 378 
PACKERS AND STOCKYARDS ACT 
CHECKS AND DRAFTS 
Issuing insufficient funds checks. 
CIVIL PENALTY 
Of $500.00 
Of $750.00 
Of $1,000.00 
Of $3,000.00 
Of $20,000.00 
DAMAGES 
Failure to ship in suitable condition 
DEALER 
Engaged in business while insolvent 


Engaged in business without a license 


Failure to pay full price 416, 418, 420 


Failure to pay when due 400, 453, 455, 462 

Failure to pay promptly 

Engaging in business while insolvent 

Issuing insufficient funds checks 

License application denied 

Suspended as registrant 

Bond, failure to file and maintain 

Engaging in business without bonding 432, 453, 459, 460, 463, 465, 467 

Failure to pay 430, 438, 453, 462, 463, 506 

Failure to pay full purchase price 433, 450 
DEALER MARKET AGENCY 

Failure to pay when due 409, 411, 421, 418, 420 





CUMULATIVE SUBJECT INDEX 
MARCH-APRIL 1984 
PACKERS AND STOCKYARDS ACT—Cont. 


DEALER MARKET AGENCY—Cont. 


Failure to maintain bond. 
Issuing insufficient funds checks 


Collecting on the basis of false; inaccurate or misleading price or 
weight entries. 


Engaging in any act to obtain money from purchasers by false 
or deceptive pretenses, or which operates as a fraud or deceit 
upon any person 


Suspended as regristrant 
DEFAULT 
Admission by default 
DISMISSAL 
Complainant suffered no damages. 
Complainant authorized dismissal 
Respondent deceased 
FAILURE TO PAY 
Publication of the facts 
F.O.B. 
Breach of warranty 
LICENSE 
Revoked 
MARKET AGENCY 


Engaged in business without bonding 418, 420, 425, 426, 452 


Failure to pay 418, 420 
Failure to pay when due 
Issuing insufficient 
Registration suspended 
NET PROCEEDS 
Failure to remit when due 
PACKER 
Issuing insufficient funds checks 
Paying sellers on a realize basis 


Making arbitrary weight deductions 





CUMULATIVE SUBJECT INDEX 
MARCH-APRIL 1984 
PACKERS AND STOCKYARDS ACT—Cont. 


PACKER—Cont. 


Altering weight entries 
PAYMENTS 

Failure to pay promptly 
RECONSIDERATION/REOPEN 


REPARATION AWARDED 

Balances due and owing on transaction 
SANCTIONS 

Regulation suspended for two years 
SHIPPERS PROCEEDS ACCOUNTS 

Failure to deposit into 

Failure to deposit to 

Failure to maintain 

Failure to maintain properly 


Misuse of funds 


Withdrawing funds for purpose other than payment of net pro- 
ceeds to consignors or marketing charges 


SUPPLEMENTAL ORDER 


Suspension terminated 

Respondent in full compliance 
SUSPENSIONS OF REGISTRATION 

Until bonded 
UNDISPUTED AMOUNT 

Order requiring payment 

PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

BREACH OF CONTRACT 

Not proven 
CIVIL PENALTY 

Of $300.00 

Of $500.00 





CUMULATIVE SUBJECT INDEX 
MARCH-APRIL 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


CONTINUANCE 
Pending decision by bankruptcy court. 
Pending notification by bankruptcy court. 
CONTRACT 
Breach of complainant found in breach 
Failure to prove 
CONTRACT PRICE 
Entitled to receive full 
Liable for full price 
CONTRACT TERMS 
a acacia hos canneinaacdckeeeenccg La Biss Lesa aNta eRe anesahocanen tava seATOS 600 
DAMAGES 
Allowed as offset to prervious shipments 
Failure to prove 
Proof of damages by technical reports. 
DEFAULT 
Reinstated 


DISMISSAL 
Complainant authorized dismissal 
Complainant failed to respond 
Complainant unable to prove damages 
Complaint withdrawn 
Respondent tendered check as payment in full 
Respondent not liable 

FOB 
Breach of warranty 
Breach of warranty, failure to prove 
Breach of warranty; failure to prove, rejection ineffective 


Breach of warranty good delivery standards 





CUMULATIVE SUBJECT INDEX 
MARCH-APRIL 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


FOB—Cont. 


Failure to pay shipping charges 
Good delivery standard 
INSPECTION 


Proof of damages 
INVOICES 


As proof of purchase proof of shipment 
Inaccurate; failure to prove 
RECONSIDERATION/REOPEN 
Answer ordered filed 
Balances due and owing on transaction 
Complainant must file response 
Default set aside 
Petition denied 
Petition granted 
Stay vacated 
REPARATION AWARDED 


Balances due and owing on transaction 


Contract price plus interest 
Failure to pay 

STANDARDS AND REGULATIONS 
Accord and satisfaction 


STAY ORDER 





CUMULATIVE SUBJECT INDEX 
MARCH-APRIL 1984 
PLANT QUARANTINE ACT—Cont. 


CIVIL PENALTY—Cont. 


MOVEMENT, INTERSTATE 
Mobile homes, from gypsy moth high-risk area to a non-regulat- 


MAY-JUNE 1984 
ANIMAL QUARANTINE ACT 
VETERINARY ACCREDITATION 
Revocation 
Suspended 
CIVIL PENALTY 
Of $300.00. 745, 760 
Of $500.00 742, 750, 758, 762 
Of $750.00 
Of $1,000.00 
Of $1,500.00 
Of $3,500.00. 
ANIMAL WELFARE ACT 
CIVIL PENALTY 
Of $250.00. 
Of $560.00 765, 776 
Of $1,000.00 778, 779, 780 
DEALER 
License suspended 
INSPECTION SERVICE 
Suspended 786, 791 
Withdrawn, denied 788, 796 
LICENSE 


Not suspended or revoked 
Suspended 





CUMULATIVE SUBJECT INDEX 
MAY-JUNE 1984 
ANIMAL WELFARE ACT—Cont. 
STANDARD AND REGULATIONS 
Cease and desist from violating 
FEDERAL MEAT INSPECTION ACT 
INSPECTION SERVICE 


SORED HORSE 
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STAY ORDER 


Removed pending outcome of judicial review 
PACKERS AND STOCKYARDS ACT, 1921 
CHECKS AND DRAFTS 
Issuing insufficient funds checks 


CIVIL PENALTY 


DEALER 
Collecting payment on false billings 


Engaging in business while insolvent 


aeesee 799 


839, 864 


Failure to pay when due 830, 839, 845, 871 
830, 839 


Failure to pay full price 

Failure to honor drafts. 

Issuing inaccurate invoices 

Issuing insufficient funds checks 

License suspended 

Misrepresentation 

Obtaining money using deceptive pretenses 


Obtaining money by false pretense 





CUMULATIVE SUBJECT INDEX 
MAY-JUNE 1984 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


DISMISSAL 
Complainant and respondent come to an agreement 
MARKET AGENCY 
Charging secret mark-up 
Engaged in business without adequate bonding. 850, 854, 858, 873 
Engaging in business while insolvent 831, 836 
Issuing false scale tickets 
Misrepresenting price 
Preparing and issuing false invoices 
Suspended as registrant 
Weighing livestock at other than true and correct weights 
ORDER DISMISSING COMPLAINT 
Reason set forth by complainant 
PACKER 
Causing livestock to weighed at other than true weights 
Engaging in business without proper bonding 
Failure to hold trust funds 
Failure to make final payment 
Failure to pay 
Failure to pay according to contract terms 
Failure to pay when due 
Issuing insufficient funds checks 
License suspended. 
Purchasing livestock while insolvent 
Recording inaccurate scale sheets 
SHIPPERS PROCEEDS ACCOUNT 
Failure to deposit into 836, 864 


Failure to maintain 836, 864 


Misuse of funds 836, 864 
SUPPLEMENTAL ORDER 


Suspension terminated 874, 875 





CUMULATIVE SUBJECT INDEX 
MAY-JUNE 1984 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 PAGE 

BROKER 

Complaint against dismissed 
BROKER FEES 

Claimant found liable 
CONSIGNMENT 

Mailgram as proof of agreement. 
CONTINUANCE 


Pending notification by U.S. Bankruptcy Court...973, 974, 976, 978, 979, 986, 987, 
990, 1014 


CONTRACTS 
Breach of; failure to prove 
Invoices as proof of terms 
Seana RIE: CID UNN TD ONDINE oon sss covecesccoscsoneniniensnevenascenscssansusessubosusnénaseneesees 993 
DAMAGES 
Based on percent of defects 
DEFAULT ORDER 
Reinstated 
DISMISSAL 
Complaint against broker unjustified 
Complaint resolved in another court 985, 989, 992 
Complainant authorized dismissal 981, 982, 983, 984, 989 
Complainant fails to sustain burden Of proof...............sssssssssssesssssssesstssssssssseeceseseeees 931 
Complaint without merit 
Damages offset price of produce 
Respondent tendered check as full settlement. 
Respondent without liability 
EXTENSION 


Granted; pending filing of petition for reconsideration 


FAILURE TO PAY 


Respondent admits liability; ordered to pay undisputed amount 





CUMULATIVE SUBJECT INDEX 
MAY-JUNE 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
FOB 
Acceptance after inspected by agent 
Acceptance bv unloading produce 
Breach of warranty; inspection certificate as proof of....... 
Breach of warranty; proven 
Delayed transportation 
Jurisdiction over freight charges 
Proof of delivery 
Timeliness of attemtped rejection 
Untimely rejection 


LICENSE 


ORDER CORRECTING PRIOR ORDER 
Amount of reparation ordered is corrected 
REOPEN/RECONSIDERATION 
Default set aside; answer ordered filed 
Motion to reopen denied 
Petition dismissed 
Petition denied 
REPARATION AWARDED 


Balances due and owing on transactions 


Order held in abeyance 


Payment of undisputed amount 
Respondent admits liability 

STAY ORDER 
Lifted; respondent seeks to fils an appeal 
Pending filing of petition 
Pending reconsideration 
Pending the filing of answer by respondent 
Petition granted 
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MAY-JUNE 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


STAY ORDER—Cont. PAGE 


1013, 1014 


JULY-AUGUST 1984 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
DISMISSAL 
Petition dismissed for good cause 
With prejudice. 
ANIMAL QUARANTINE AND RELATED LAWS 
CIVIL PENALTY 


Of $2000.00 

Of $2250.00 

Of $16,000.00 

ANIMAL WELFARE ACT 

VETERINARIAN ACCREDITATION 

SN UNIINDIN ssecsscbsGoscnconnicusiscssnsstasinshiscoesdeppienepisvatepectul bac tsteaieornme Ss EneeemaS aE 1058 

Suspension for cause 
ANIMAL CARE 

Violation of standards. 
CEASE AND DESIST 

Failing to comply with Act 





CUMULATIVE SUBJECT INDEX 
JULY-AUGUST 1984 
ANIMAL WELFARE ACT—Cont. 


CIVIL, PENALTY 


EXHIBITOR 

Cease and desist without valid license 
LABORATORY ANIMALS 

Violation of standards. 
LICENSE 

Suspension for 120 days 

I Saas 2a oa conse sna esasensdsdasesta senscontsasssnscsippecsa Wale 1070 
RECORDS 

Failure to keep accurate 
STANDARDS AND REGULATIONS 

Cease and desist from violation 

TMM NNN ON ts cics tus scutes tagunag sss pitas dnan essai sasasiossesssecsssnssscsescsccsisssctecsssncnsssesesacsisinstiecetes 1071 
VIOLATION 

Listed non-existent veterinarian 

FEDERAL MEAT INSPECTION ACT 

CONTAMINATED MEAT 

Offered for sale, transportation 
INSPECTION SERVICES 

ITM TAINER REE ARNE NUD hassles s cases cevesecsestancousicausscabbemsesvovtanessonensoveuwsnssadeniscssats 1100 


Withheld for one year (50 weeks suspended) 
LATE APPEAL 


RULES OF PRACTICE 


Violation-hiring of felon 
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JULY-AUGUST 1984 
FEDERAL MEAT INSPECTION ACT—Cont. 


STAY ORDER 


Pending outcome of proceedings for judicial review of respond- 
ent’s request for reconsideration 


PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTS OF SALE OR PURCHASE 
False, inaccurate or misleading 1119, 1121 
BONDING REQUIREMENT 
RII oh asscssseascooscoesecnasenssveys 1122, 1124, 1167, 1172, 1175, 1179, 1180, 1186, 1189 
CHECKS OR DRAFTS 
Issuing insufficient funds checks. 


CIVIL PENALTY 


CONSIGNMENT 


Permitting auctioneers and other employees engaged in actual 
conduct of auction sales to purchase consigned livestock for 
their own accounts or the accounts of others 


Using funds from sale of consigned livestock for own speculative 
account 


CUSTODIAL ACCOUNT 
Failure to maintain accurately 
Failure to maintain in conformity with regulations 


Issuing checks before depositing full amount of purchase price in 
custodial account. 


DEALER 
Bond, failure to file and maintain 1117, 1114 
Engaging in business without being solvent 1117, 1114 
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JULY-AUGUST 1984 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


DISMISSAL 
Service impractible 
INSOLVENCY 


Engaging in business while current liabilities exceed current 


Engaging in business while liabilities exceed assets 
MISREPRESENTATION 
Original or actual purchase weights 
Original or actual purchase price 
True nature of all charges made for services 
PURCHASE PRICE 
Failure to pay 1122, 1124, 1158, 1169, 1194 
Failure to pay when due 1117, 1158 
REPARATION AWARDED 
$27,982.33 
RULES OF PRACTICE 


SUSPENSION 


Terminated—respondent no longer insolvent 


Until bonding requirements met 1117, 1172, 1179, 1189 
21 days 1119, 1121 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

AMENDMENT 

Prior order amended to read dismissed without prejudice 
ADMISSION 

Respondent admits not paying in full 

Respondent admits non-payment 
BANKRUPTCY 

As cause for dismissal 


Reparation action continued pending bankruptcy proceedings. 
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JULY-AUGUST 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


BILL OF LADING PAGE 


Misread by trucker. 
BROKER 

Acted as purchaser, not broker 

Became purchaser by failure to act responsibly 
COMPLAINT 

Filed within statutory period 
CONSIGNMENT 

Superceding original sales contract 
CONTINUANCE 

Automatic stay following petition filed under Bankruptcy Code. 
CONTRACT 

Breach of, failure to meet grade required 

Breach of, failure to prove 

Breach of, failure to ship specified produce quality 

Contract relationship, failure to prove 

Contractual relationship proven 

Failure to prove specified type and quality not shipped 


Installment contract not null and void if one portion fail specifi- 


COUNTERCLAIM 

NIE ess scagiscss seb R Epps csnsscacsscs iss des apTS fck cca ahs Saat von eceenties 1210 
DAMAGES 

Failure to prove 

Failure to prove extent 

Failure to prove unproper handling 

Failure to submit sufficient evidence of loss 

Price reduced by damages. 
DEFAULT 

Order reinstated 
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JULY-AUGUST 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
DEFAULT—Cont. PAGE 


Order reinstated, awarding reparation to complainant. 
DEFENSE 

WON IOED OO CLUOE DOON 5issisissascsssnsasczssscsicectsssecsedclnrttacasiardsdeanlnsinteoastecctaetiacsestibieta 1288 
DISMISSAL 

Complainant authorized dismissal of complaint 

Complainant failed to prove its case 

Compromise reached 

Damages exceeded contract price 

Failure to file timely petition to rehear, reargue and recon- 


Petitions for reconsideration dismissed 

Reparation payment made by complainant 

Withdrawal of complaint by complainant. 
DUMPING 


FOB SALE 

Respondent in possession at point of sale 
LIABILITY 

Joint and several 
LICENSE DENIAL 

For unfitness—convicted felon. 

a a calendar oh atin 1204, 1206 
MARKET PROTECTION 

Failure to prove 
PREVIOUS PURCHASE 

Set off disallowed 
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JULY-AUGUST 1984 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


PURCHASE PRICE PAGE 


Failure to pay in full 1204, 1206 
RECONSIDERATION/REOPEN 
Motion to reopen after default, denied 
Neither petition raised new evidence or issues 
No basis for altering reparation award 
Order denying. 
Petition for larger reparations, denied 
Petition for reconsideration denied 
REPARATION AWARDED 
Balance due and owing 
Balance due and payable 
Payment due to complainant 
Balance due for transaction 
Commission due 
Difference between market price and unpaid contract price 
Dumping not proven 
Partial payment due 
Payment of balance due 
Reaffirmed 
STAY ORDER 
Pending filing of answer to petition to reconsider. 
Pending filing of petition to rehear 
Pending filing of reasons to reconsider. 
Pending filing of response to petition to reconsider 
Petition for reconsideration 
Vacated—prior order reinstated 
SUITABLE SHIPPING CONDITIONS 
Refrigeration not requested 
Respondent’s part loading caused spoilage 





CUMULATIVE SUBJECT INDEX 
JULY-AUGUST 1984 


PLANT QUARANTINE 
CIVIL PENALTY 


PROHIBITED/RESTRICTED ARTICLE 
Imported lilies with soil attached to roots 
SEPTEMBER-OCTOBER 1984 
AGRICULTURE MARKETING ACT OF 1946 
STAY ORDERS 
Lifting of, Judicial Officer’s decision affirmed by U.S. Court of 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 

PETITION 

Dismissed with prejudice. 

ANIMAL QUARANTINE AND RELATED LAWS 

CIVIL PENALTY 

Of $100.00. 

Of $200.00. 

Of $250.00. 

Of $250.00 each respondent 

Of $500.00 

Of $800.00 (total for 3 respondents) 

Of $1,000.00 

Of $1,000.00 ($500.00 each violation) 

Of $1,500.00. 

Of $2,000.00 


Of $6,000.00 ($1,000.00 per violation) 


Of $7,000.00, $200.00 paid, remainder suspended 
GARBAGE 


Fed to swine 
Untreated, fed to swine 
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INTERSTATE MOVEMENT 
Regulations violated 


Violation of rules and regulations...1378, 1880, 1884, 1886, 1891, 1897, 1399, 1401, 
1402 


Violation of rules and standards 
Without brucellosis certification 
VETERINARIAN ACCREDITATION 
ake Saas ctsincaa ads han cis esp bibn onde tea os vi iss vascbincbciastovonts 1406 
Suspension for 60 days 
BRUCELLOSIS 
Failure to report reactor cattle. 
Interstate movement of exposed cattle 
ANIMAL WELFARE ACT 
CIVIL PENALTY 


DISMISSAL 
Voluntary, for good cause shown 
EXHIBITOR 
Cease and desist from engaging in business without a license 


LICENSE 


Cease and desist from operating as a dealer without obtaining 
and maintaining proper license 


Cease and desist from selling and/or transporting any animal 
without valid and effective license 


SHELTER 


Ordered to comply with standards regarding maintenance of 
shelters 


STANDARDS AND REGULATIONS 


Cease and desist from violating 





CUMULATIVE SUBJECT INDEX 
SEPTEMBER-OCTOBER 1984 
ANIMAL WELFARE ACT—Cont. 


STANDARDS AND REGULATIONS—Cont. 

Ordered to comply with standards dealing with facilities, space, 

sanitation, care and handling. 

STAY ORDER 

Pending outcome of proceedings for judicial review 

FEDERAL MEAT INSPECTION ACT 

CONSENT DECISION 

Amended 
INSPECTION SERVICES 

Withdrawn for 4 years. 
RESPONDENT UNFITNESS 

Conviction for felonies 

HORSE PROTECTION ACT 

CIVIL PENALTY 

Of $1,000.00 

PACKERS AND STOCKYARDS ACT, 1921 

ACCOUNTS AND RECORDS 

Billing, collecting on basis of false weights 

Billing, collecting on basis of prices other than agreed upon 

Failure to maintain 


Preparing accounts for commission based on false prices and 
weights 


APPEAL 
Denial of extension of time 


I a cs ssc calibwiegaiasidcsdasiccelsadabbnatasandandie tae 1541 
BONDING REQUIREMENTS 


Failure to comply with...1497, 1500, 1504, 1507, 1509, 1515, 1517, 1518, 1520, 1523, 
1526, 1528, 1534, 1535 


CHECKS OR DRAFTS 
Issuing false checks and invoice 


Issuing insufficient funds checks...1493, 1497, 1500, 1501, 1505, 1504, 1507, 1511, 
1515, 1521, 1528, 1535, 1544, 1571 


Issuing unauthorized drafts in payment 
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CIVIL PENALTY PAGE 


Of $3,000.00. 

Of $3,800.00 

Of $5,000.00 
CONTRACT TERMS 

Acceptance of goods 

Nonconformity to specifications 
CUSTODIAL ACCOUNT 

Failure to deposit proceeds from sale into 

Failure to maintain 

Failing to maintain properly 
DISMISSAL 


Complainant’s position not supported by preponderance of evi- 


INSOLVENCY 


Engaging in business while current liabilities exceed current 


MISREPRESENTATION 
False weight, price entries on accounts 
In accounts of purchase 
In purchase invoices, accounts of sale 
PAYMENT 


Failure to pay full purchase price 1493, 1577 


Failure to pay, when due, full purchase price...1497, 1500, 1501, 1505, 1507, 1511, 
1524, 1535, 1538, 1539 


REPARATION AWARDED 


Payment due to complainant 1544, 1554, 1571, 1577 
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SUSPENSION 


120 days and thereafter until custodial accounts are in compli- 
ance with regulations 


120 days and thereafter until in compliance with bonding re- 
quirements 


120 days or thereafter until no longer insolvent. 


180 days and thereafter until in compliance with bonding re- 
quirements 


270 days or until no longer insolvent 


Pending compliance with bonding requirements 


Terminated due to compliance with bonding requirements. 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCORD AND SATISFACTION 


Failure to prove 
ADMISSION 
Respondent admits liability 
Respondent admits non-payment for produce 
Respondent admits partial liability 
Respondent admits purchase and receipt of produce 
BANKRUPTCY 
Failure to pay 
BROKER 
Acted as broker, not purchaser 
Duty fulfilled 
COMPLAINT 
IPN TIN 5s<aigacsedonsdncoase anasivnsnsbaxacbndskoiabnspasasissansieesassiecaswenstCaMeeleceeree tae 1628, 1631 
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CONTRACT PAGE 
Breach of: 
Failure to prove 
Failure to ship specified quality 
Not proven 
Contingent purchase not proven 
Contractual relationship, failure to prove 
Existence of, failure to prove 
aaa AN RUPIrND MINNERN NIN 5 Stes eso cttiins coi sant veocdeosissithabdsocasesBbnesadinnsabbcnabsansatsceedsbosss 1633 


CONTRACT PRICE 


Failure to agree 
COUNTERCLAIM 

Ria des cD 5c usc onachconosiigscpeapscesoveh prseerto vasevestbecbssecgnejeoosptipecoseessdckesonissocbants 1653 
DAMAGES 

Failure to prove (late inspection) 

Failure to submit evidence. 

Late pickup by respondent 
DEFAULT 

Failure to make full accounting 


DISMISSAL 


Complainant’s failure to file regarding respondents bankruptcy 
arrangement, assent referred due to 


Complaint is without merit. 

Complaint withdrawn 

Failure to prove existence of contract 
Full payment made in settlement. 

Loss not due to respondent’s negligence 
Of counterclaim late filing 

Payment in full 


Withdrawal of complaint 
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FAILURE TO PAY PROMPTLY PAGE 


Publication of the facts 


License revoked. 


Failure to pay in full 
RECONSIDERATION/REOPEN 


Order reopening after default. 

Pending answer to move to reopen 

Petition for reconsideration, denied 

Petition for reconsideration, dismissed 
REPARATION AWARDED 

Admission of liability 


Balance due and owing...1594, 1596, 1600, 1606, 1609, 1612, 1615, 1620, 1624, 1640, 
1648, 1650, 1653 


Payment due and owing. 
Payment of undisputed amount 
Payment of undisputed liability 
STAY ORDER 
Pending filing of answer to petition to reopen after default 
UNDISPUTED AMOUNT 
MU POE OREN 55s pss ssecacopssesasassuansgncedgnescesonchceserbesstesepieiaticaieiints 1623 
PLANT QUARANTINE 
CIVIL PENALTY 


DISMISSAL 


Without prejudice, issues resolved 
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GARBAGE 
Unloaded improperly 
INSPECTION 
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